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A-l Filed Aug 19 1948 Joseph W. Stewart, Clerk 

IN THE 

UNITED STATES COURT OF APPEALS 
DISTRICT OF COLUMBIA 
NO. 9987 

Charles C. Carlson, Appellant 

v. 

Federal Communications Commission, Appellee 

Notice of Appeal from Decision of the Federal Communi¬ 
cations Commission and Statement of Reasons therefor. 

I. 

Notice of Appeal 

Comes now Charles C. Carlson and says that he is 
aggrieved and his interests adversely affected by the 
decision of the Federal Communications Commission, 
dated July 30, 1948, public announcement of which was 
made at the Commission’s offices in Washington, D. C. 
on August 2,1948, denying appellant’s Application for Re¬ 
hearing directed against the Commission’s Decision of 
April 22,1948, denying appellant’s application for renewal 
of license to operate Station WJBW, New Orleans, Louisi¬ 
ana. 

WHEREFORE, appellant gives notice of his appeal 
therefrom to the United States Court of Appeals for the 
District of Columbia. 


n. 

Jurisdiction 

All administrative remedies having been exhausted, the 
appellant takes this appeal under the provisions of 
A-2 Sections 402(b)(1) and 402(c) of the Communica¬ 
tions Act of 1934, as amended, and Section 10 of the 
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Administrative Procedure Act. Section 402(b)(1) <jf the 
Communications Act authorizes an appeal “by any Appli¬ 
cant .... for renewal of license of an existing radij) sta¬ 
tion license .... whose application is refused by the 
Commission”. 


Statement of the Nature of the Proceedings 

1. Appellant is the owner and licensee of Sijation 
WJBW, New Orleans, Louisiana. WJBW operates (in the 
frequency 1230 kc with 250 watts power, unlimited tinhe. 

2. On July 20, 1943, the Commission designated for 
hearing the application of appellant for renewal of libense 
of Station WJBW. The issues of the hearing related to 
alleged violations of technical provisions of the Commis¬ 
sion’s Rules and Standards of Good Engineering Practice. 

3. On November 8, 9,10 and December 31,1943, a hear¬ 
ing was held on the said renewal of license applicatioiL 

4. On June 27, 1946, the Commission designated the 
WJBW renewal application for further hearing upon ad¬ 
ditional issues relating to the technical and financial Quali¬ 
fications of the applicant to continue operation of thb sta¬ 
tion and the nature and character of the program serv¬ 
ice rendered and proposed to be rendered. 

5. On September 9, 1946, Louise C. Carlson, the di¬ 
vorced wife of Charles C. Carlson, filed an application for 
construction permit for the facilities of Station WJBW. 
This application was designated for hearing on September 
25, 1946, and consolidated for hearing with the further 
hearing on Mr. Carlson’s application. The hearing was 

held on November 4, 5, and 6,1946. 

A3 6. On May 28,1947, appellant filed an application 
for construction permit to change the transmitter lo¬ 
cation of WJBW and to install a new transmitter and an¬ 
tenna system in order to meet the Commission’s apparent 
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objection to the present technical operation of Station 
WJBW. A petition filed on September 24,1947, requesting 
joint consideration of that application with the renewal ap¬ 
plication was denied by the Commission on October 2,1947. 

7. On December 10, 1947, the Commission released a 
Proposed Decision, proposing to deny appellant’s applica¬ 
tion for renewal of license and to grant Louise C. Carlson’s 
application. Exceptions to this Proposed Decision were 
filed on December 30, 1947, and oral argument was re¬ 
quested. 

8. On February 9,1948, the Commission scheduled oral 
argument for February 17, 1948. 

9. On February 10, 1948, a Petition to Reopen the 
Record and Continue Oral Argument was filed by appel¬ 
lant. This petition was denied on February 11, 1948. On 
February 12,1948, a second request for continuance of oral 
argument was made, alleging that counsel of appellant’s 
choice could not appear on February 17, 1948, because of 
prior commitments to appear in court and to make a politi¬ 
cal speech. On February 13,1948, the Commission denied 
the second request for continuance of the oral argument. 

10. On February 17,1948, another attorney entered his 
appearance on behalf of appellant, renewed the request foi 7 
continuance of the oral argument and placed in the record 
a statement of “Objections to Proceeding”. The request 
for continuance was denied and oral argument was held 

on February 17, 1948. 

A 4 11. On March 18, 1948, appellant filed a second 

petition to reopen the case for further hearing, and 
this was denied on April 22,1948. 

12. On April 26, 1948, the Commission released its 
Decision (adopted April 22, 1948) denying the renewal 
application of appellant, and granting lie application of 
Louise C. Carlson. 

13. On May 14, 1948, and within the period prescribed 
by Section 405 of the Communications Act of 1934, as 
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amended appellant filed with the Commission an Applica¬ 
tion for rehearing of the aforesaid Decision of thb Com¬ 
mission denying his application for renewal of license and 
granting the application of Louise C. Carlson. Appellant 
also filed simultaneously a petition for extension of tempo¬ 
rary license to enable him to operate WJBW, pending a 
determination of the application for rehearing. This pe¬ 
tition was granted and WJBW is presently authorized to 
operate until August 31, 1948. The Commission hhs been 
asked by appellant to extend the temporary license until 
this Court has determined this appeal. 

14. On August 2, 1948, the Commission released its 
Memorandum Opinion and Order denying appellant’s ap¬ 
plication for rehearing and reaffirming its Decision of 
April 22, 1948. 


Statement of Reasons for Appeal 

I 

The Commission’s Decision of April 22, 1948, reaffirmed 
July 30, 1948, is erroneous and contrary to law for each 
of the following reasons: 

1. The Commission erred in designating Louise C. 
Carlson’s application for hearing in a consolidated pro¬ 
ceeding with appellant’s application for renewal of license, 

in that such action violated the Communicatiojis Act 
A 5 of 1934, as amended, Sections 1.724 and 1.387 (|b) (3) 
of the Rules and Regulations of the Commission (as 
in effect on September 25, 1946) and the established policy 
of the Commission, resulting in the denial of appellant’s ap¬ 
plication for renewal of license. 

2. The Commission erred in denying appellant’$ peti¬ 
tion, filed on September 24, 1947, requesting joint consid¬ 
eration of his application for renewal of license with his 
application to change transmitter location and install a 
new transmitter and antenna system, in that such action 
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was arbitrary and capricious and an abuse of the Commis¬ 
sion’s discretion. 

3. The Commission erred in denying appellant’s re¬ 
quests (made on February 10, 12, and 17, 1948) for con¬ 
tinuance of oral argument, in that such action was contrary 
to the Due Process Clause of the Fifth Amendment of the 
Constitution of the United States, guaranteeing a hearing 
and the right to counsel of choice, and such action was 
contrary to the provisions of Section 409 (a) of the Com¬ 
munications Act of 1934, as amended. 

4. The Commission erred in denying appellant’s peti¬ 
tion to reopen the record, filed with the Commission on 
February 10, 1948, in that such action was arbitrary and 
capricious and an abuse of the Commission’s discretion. 

5. The Commission erred in denying appellant’s peti¬ 
tion to reopen the record, filed with the Commission on 
March 18, 1948, in that such action was contrary to the 
provisions of Section 310 (b) of the Communications Act 
of 1934, as amended, was arbitrary and capricious and an 
abuse of discretion, resulting in a denial of appellant’s 

application for renewal of license. 

A 6 6. The Commission erred in failing to find and 

conclude that appellant possesses the necessary fi¬ 
nancial qualifications to operate Station WJBW. 

7. The Commission erred in failing to find and conclude 
that appellant in the past has operated Station WJBW 
programwise in the public interest, convenience and neces¬ 
sity, and will continue to do so in the future. 

8. The Commission erred in failing to weigh the finan¬ 
cial and other qualifications of appellant with his technical 
qualifications, and thence in failing to conclude that appel¬ 
lant is qualified to remain the licensee of Station WJBW. 

9. The Commission erred in failing to find and con¬ 
clude that appellant possesses the necessary qualifications 
under the Communications Act of 1934, as amended, to 
continue, as licensee, the operation of Station WJBW. 
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10. The Commission erred in failing to give compara¬ 
tive consideration to the application of appellant and that 
of Louise C. Carlson. . 

11. The Commission erred in denying appellant’s ap¬ 
plication for renewal of liecnse, and in granting Louise C. 
Carlson’s application for construction permit, in ttfat such 
action was arbitrary and capricious and not supported by 
substantial evidence. 


y. 


Relief Requested 

WHEREFORE, appellant prays an order reversing said 
decision of the Federal Communications Commissipn, and 
for such further relief as this Court may depm just 
A 7 and proper. 

Respectfully submitted, 


CHARLES C. CARLSON 
By /s/ Philip M. Baker 
Philip M. Baker 
By /s/ Charles E. Thompson! 
Charles E. Thompson! 
Baker and Thompson! 
Suite 601 

1411 Pennsylvania Ave., 
N. W. 

Washington 4, D. C. 

Maurice B. Gatlin, Esq. 

429 Canal Building 
New Orleans 12, Louisiana 
Of Counsel for Appellant 
Dated: August 19, 1948 

i 

i 
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Filed Sep 16 1948 Joseph W. Stewart Clerk 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 

A 9 CHARLES C. CARLSON 

Appellant 

v. 

FEDERAL COMMUNICATIONS COMMISSION 

Appellee 
No. 9987 

Notice of Intention to Intervene 

Comes now Lonise C. Carlson, permittee of a standard 
broadcast station at New Orleans, Louisiana, by her attor¬ 
neys, and pursuant to Section 402 (d) of the Communica¬ 
tions Act of 1934, as amended, gives notice of her intention 
to intervene in the above-entitled cause for the reasons set 
forth below in the Statement of Intervener’s Interest. 

Statement of Intervener’s Interest 

Intervener is an interested party to this proceeding, and 
she would be aggrieved and her interests adversely affected 
by a reversal of the decisions of the Federal Communica¬ 
tions Commission apepaled from herein, for the following 
reasons: 

1. Louise C. Carlson, pursuant to a grant made by the 
Federal Communications Commission on April 22, 1948, 
holds a permit to construct a standard broadcast station 
to operate on the frequency 1230 kilocycles, with 250 watts 
power, unlimited time, in the city of New Orleans, Louisi¬ 
ana. 

2. Appellant is licensed to operate Radio Station 
WJBW, located at New Orleans, Louisiana, on the fre¬ 
quency 1230 kilocyles, with 250 watts power, unlimited 

time. In his “ Notice of Appeal from Decision of the 
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A-10 Federal Communications Commission and State¬ 
ment of Reasons therefor,” appellant requests, that 
certain decisions of the Federal Communications Conpmis- 
sion be reversed, including the following: 

A. Decision of April 22, 1948, denying the renewal of 
license, application of appellant and granting the applica¬ 
tion of intervener for a construction permit. 

B. Decision of July 30,1948, denying appellant’s Appli¬ 
cation for Rehearing and affirming its decision of Aprjil 22, 
1948. 

3. The reversal of the above-mentioned decisions would 
deprive intervener of the valuable right to construct; and 
operate a standard broadcast radio station at New Or¬ 
leans, Louisiana, which the Federal Communications Com¬ 
mission found by the aforesaid decisions to be in the public 
interest, convenience, and necessity. 

LOUISE C. CARLSON 
By Vincent B. Welch 
By Vincent B. Welch 
WELCH, MOTT & MORGAN 
Attorneys for Intervener 

Ericson Building 

710 Fourteenth Street, N. W. 

Washington 5, D. C. 

September 16,1948 

• • • • 

2 F. C. C. Form No. 303 File No. .L...... 

(Revised Feb. 10,1942) Call Letters W-J-fe-W 


UNITED STATES OF AMERICA 
FEDERAL COMMUNICATIONS COMMISSION! 


Application for Renewal of Standard Broadcast Station 

License 

Submit in triplcate direct to the Federal Communications 
Commission, Washington, D. C. Swear to at least two 
copies. 


i 
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Before executing application, see Communications Act of 
1934, as amended, Part I (Rules of Practice and Proce¬ 
dure), Part III (Standard Broadcast Rules) and sec. 43.1 
of the Commission’s Rules and Regulations, and the Stand¬ 
ards of Good Engineering Practice Concerning Standard 
Broadcast Stations. 

To the Federal Communications Commission: 

1. Name of applicant 1 CHARLES C. CARLSON 

2. Post-office address: Street and number 3617 BRUX¬ 
ELLES STREET 

City NEW ORLEANS State LOUISIANA 

3. Is applicant a citizen of the United States? YES 

4. Is the applicant a representative of an alien or foreign 
government? NO 

5. Give the file number and date of the license sought to 

be renewed B3 - 444 

OFFICIAL NO. 444 ENDING SEPTEMBER 30,1942 

6. Operation authorized by the existing license and for 
which renewal of license is requested: 

(a) Frequency 1230 kilocvles. 

(b) Power: (1) Night 250 watts. (2) Day 250 watts. 

(c) Hours of operation UNLIMITED 

(Should be stated exactly as in existing license. 
Time-sharing stations, limited time stations, and sta¬ 
tions rebroadcasting programs of others shall file 
documents as specified by sections 3.74, 3.80 and 
3.408, subsection (b), footnote 3, Rules of Practice 
and Procedure, respectively.) 

7. (a) Do the reports filed by applicant under sec. 1.361 

of the Rules of Practice and Procedure reflect 
substantially applicant’s status with regard to all 
conditions stated in such reports as of the date 
this application was executed? 2 YES 
(b) If not, submit a separate statement herewith 
showing changes. 

1 Name of applicant must be identical with that shown in current 
license. 

2 Action upon this application will be held in abeyance, pending the 
filing of such reports, if delinquent. 
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(c) Has applicant filed the report and the necessary 
supplemental reports required by sec. 43.1 of the 
Rules? YES j 

i 

10 FEDERAL COMMUNICATIONS 

COMMISSION 

Washington 25, D. C. j 

Docket No. 6529 
File No. B-3-R-444 

i 

Notice 

IN RE APPLICATION OF Charles C. Carlson, (WJBW) 
DATED August 14, 1942 
FOR Renewal of License 

CLASS OF SERVICE Broadcast ! 

CLASS OF STATION Broadcast 
LOCATION New Orleans, Louisiana 
OPERATING ASSIGNMENT SPECIFIED 
Frequency 1230 kc ! 

Power 250 watts 
Hours of Operation Unlimited 

You are hereby notified that the Commission has Exam¬ 
ined the above-described application and has designated 
the matter for hearing for the following reasons: 

1. To determine whether on or about February 9, J 940: 

(a) The operating log was properly kept, or whether 
entries were made prior to the time shown 
thereon (Section 3.90, F. C. C. Rules and Regula¬ 
tions.) 

(b) Operating log contained entries showing Ifimes 
of the beginning and ending of the programs, as 
required by Section 3.404, formerly 3.90. j 

(c) Program log contained proper entries as to sta¬ 
tion identification, as required by Section ^.404, 
formerly 3.90. 
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(d) Program log contained proper entries showing 
the time at which records and transcriptions were 
announced as such, as required by Section 3.404, 
formerly 3.90. 

2. To determine whether suitable facilities were pro¬ 
vided for the operator’s welfare and comfort from Feb¬ 
ruary 9, 1940 to December 15, 1943, inclusive, as required 
by Section 3.46 of the Rules and Section 12(d)(2) of the 
Standards of Good Engineering Practice. 

3. To determine whether on September 18, 1940, a 
fence was installed around the base of the antenna tower 
as required by Section 3.46 and Section 12-B(3)(d) of the 
Standards of Good Engineering Practice. 

4. To determine whether on April 12,1941 at 4:33 A. M. 
and 4:36 A.M. the operating frequency of the station was 
maintained within 50 cycles of the assigned frequency, as 
required by Section 3.59 of the Rules. 

5. To determine whether on May 23,1941, June 4, 1941 
and January 2, 1942, the transmitter proper and associ¬ 
ated transmitting equipment were designed, constructed, 
maintained and operated in accordance with the provisions 
of Section 3.46 and Section 12-A(5) of the Standards of 
Good Engineering Practice issued pursuant thereto, par¬ 
ticularly as to excessive carrier shift. 

11 6. To determine whether on May 23,1941, June 4, 

1941, November 12,1941, December 4,1941, January 
2, 1942, February 15, 1942, and May 21, 1942, the trans¬ 
mitter proper and associated transmitting equipment were 
designed, constructed, maintained and operated in accord¬ 
ance with the provisions of Section 3.46 and Section 12 of 
the Standards of Good Engineering Practice issued pur¬ 
suant thereto, particularly as to audio frequency distortion. 

7. To determine whether on May 23,1941: 

(a) The operating percentage of modulation was 
maintained as high as possible consistent with 
good quality of transmission and good broadcast 
practice as required by Section 3.55(a) and (c) 
of the Rules. 




(b) The licensee, on the above date or on any other 
date, moved his main studio without Notifying 
the Commission, as required by Section 3.31 of 
the Buies. 

(c) The operating power of the Station was main¬ 
tained within the prescribed limits of the licensed 
power in accordance with Section 3.57; of the 
Buies. 

(d) The program log contained proper entries show¬ 
ing that records and transcriptions were prop¬ 
erly announced as such. 

8. To determine whether on June 4, 1941: 

(a) Station was using direct method of power deter- * 
mination in accordance with Section 3.5l of the 
Buies. 

(b) The operating logs of the station truly aijid accu¬ 

rately reflect the operating conditions of the sta¬ 
tion. | 

9. To determine whether on December 4, 1941:' 

(a) The transmitter proper and the associate^ trans¬ 
mitting equipment were designed, constructed, 
maintained and operated in accordance with 
provisions in Section 3.46 and Section 12 of the 
Standards of Good Engineering Practice, par¬ 
ticularly as to assymmetrical modulation.! 

(b) The operating percentage of modulation of the 
station was maintained as high as possible con¬ 
sistent with good quality of transmission and 
good broadcast practice as required by Section 
3.55(c) of the Buies. 

(c) The transmitter proper and the associated trans¬ 
mitting equipment were designed, constructed, 
maintained and operated in accordance with pro¬ 
visions of Section 3.46, Section 12-B(3) (d) of the 
Standards of Good Engineering Practice, par¬ 
ticularly as to a fence around the base of tower 
connected to 110 volt alternating current. 
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(d) To determine whether the log entries are com¬ 
plete for the period of November 1,1941 through 
December 3, 1941, particularly with reference to 
announcers signing on and off duty; as to the 
beginning and ending of programs; as to the 
times transcriptions and records were an- 
ounced as such and as to station identification 
as provided by Section 3.404 of the Buies. 

12 (e) The transmitter proper and the associated 

transmitting equipment were designed, con¬ 
structed, maintained and operated in accord¬ 
ance with provisions of Section 3.46, Section 
12-C of the Standards of Good Engineering 
Practice, particularly as to the manner in which 
the transmitter monitor speaker was connected 
to the source of power and also the manner in 
which the transmitter and studio audio trans¬ 
formers were wired into the circuits. 

11. To determine whether on January 2, 1942: 

(a) The operating power of the station was main¬ 
tained within the prescribed limits of Section 
3.57 of the Buies. 

(b) Modulation monitor installed at the station was 
in satisfactory operating condition, as required 
by Section 3.55 of the Buies. 

12. To determine whether: 

(a) The licensee complied with the provisions of 
Section 3.404 of the Commission’s Buies between 
the dates of December 11 and December 15,1941, 
with respect to the manner of keeping and mak¬ 
ing entries on the program log. 

(b) The licensee on December 14, 1941 and Decem¬ 
ber 15,1941 failed to make proper announcement 
of the station’s identification, as required by Sec¬ 
tion 3.406. 

13. To determine whether on January 14, 1942, the 
transmitter proper and the associated transmitting equip- 
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ment were designed, constructed, maintained and operated 
in accordance with provisions of Section 3.46, F. C. C. 
Enles and Section 12-F(2) of the Standards of Good Engi¬ 
neering Practice, particularly with reference to spurious 
emissions between 9:00 P.M. and 10:00 P.M. 

14. To determine whether on May 8,1942, licensee failed 
to announce, at 30 minute intervals that records were being 
used from 5:00 to 6:30 P.M., C.W.T., as required by Sec. 
tion 3.407 of the Rules. 

15. To determine whether on May 29, 1942: 

(a) Correct entries were made in the operating log, 
particularly with reference to antenna current 
and entries showing the times of the beginning 
and ending of programs, as required by Sections 
3.404(b)(4)(h) and 3.404(b)(2) of the Rutes. 

(b) The program log contains proper entries I show¬ 
ing that mechanical reproductions had been an¬ 
nounced as such, as required by Sbction 
3.404(a)(2) of the Rules. 

(c) The person having charge of the prograin log 
signed “on” and “off” duty as required by 
Section 2.55. 

(d) Studio announcer failed to announce the pro¬ 
grams as recorded but entered in log that this 
had been done. 

16. To determine whether on August 8, 1942 to August 
14, 1942, inclusive, the transmitter proper and associated 
transmitting equipment were designed, constructed, inain- 
tained and operated in accordance with provisions of Sec¬ 
tion 3.46, F.C.C. Rules and Section 12-F(2) of the Stand¬ 
ards of Good Engineering Practice, particularly with ref¬ 
erence to the radiation of spurious emission.! 

13 17. To determine whether on December 15, !1942: 

(a) The station’s operating power was Ibeing 
maintained within the limits required by Section 
3.57 and Order No. 107. 


i 
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(b) The correct log entry was made at 3:00 P.M. 
of the antenna current as required by Section 
3.404(b) (4) (ii). 

(c) The operating percentage of modulation was 
maintained as high as possible consistent with a 
good quality of transmission and good broadcast 
practice, as required by Section 3.55(c) of the 
Rules. 

18. To determine whether on February 15, 1943, the 
antenna was illuminated in accordance with the specifica¬ 
tions attached to the license as required by Section 3.45(d). 

19. To determine whether on March 9,1943, proper en¬ 
tries were made in the program log: (a) To show the 
time when a mechanical recording was announced as such 
and (b) indicate the nature of the programs broadcast as 
required by Section 3.404 of the Rules. 

20. To determine whether Station WJBW was oper¬ 
ated at any time during the period from 12:00 midnight to 
6:00 A.M., February 10, 1943, without obtaining authority 
from the Third Fighter Command, as required by the Order 
of the Southern Defense Command. 

21. To determine whether Station WJBW complied 
with the orders of the Third Fighter Command to report 
receipt of unscheduled radio silence test signals trans¬ 
mitted by the key broadcast station, particularly on the 
following dates: March 18, May 11, May 30, June 19, and 
June 29, 1943. 

22. To determine the qualifications of the applicant to 
continue the operation of Station WJBW. 

23. To determine whether, in view of the facts adduced 
under the foregoing issues, public interest, convenience or 
necessity would be served through the granting of this 
application. 

The application involved herein will not be granted by 
the Commission unless the issues listed above are deter¬ 
mined in favor of the applicant on the basis of a record 
duly and properly made by means of a formal hearing. 
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The applicant is hereby given the opportunity to obtain 
a hearing on such issues by filing a written appearance in 
accordance with the provisions of Section 1.382(b) of the 
Commission’s Rules of Practice and Procedure. Persons 
other than the applicant who desire to be heard must file 
a petition to intervene in accordance with the provisions of 
Section 1.102 of the Commission’s Rules of Practice and 
Procedure. j 

The applicant’s address is as follows: 

Charles C. Carlson, 

Radio Station WJBW, 

3617 Bruxelles Street, 

New Orleans, Louisiana. 
Dated at Washington, D. C., Aug. 10, 1943 

BY THE COMMISSION j 

T. J. Slowie, 

T. J. Slowie, 

Secretary. j 

14 Rules referred to in attached Notice 

Section 1.382 (b) In order to avail hindself of 
the opportunity to be heard, the applicant, in per¬ 
son or by his attorney, shall, within 15 days of 
the mailing of the notice of designation for hear¬ 
ing by the Secretary, file with the Commission a 
written appearance stating that he will appear 
and present evidence on the issues specified in the 
statement of reasons furnished by the Commis¬ 
sion on such date as may be fixed for the hearing. 
In cases other than standard broadcast, high fre¬ 
quency broadcast, international broadcast and 
television, the applicant will accompany his ap¬ 
pearance with an additional copy of his applica¬ 
tion and supporting documents. 

Section 1.102 Intervention. Petitions for intervention 
must set forth the grounds of the proposed inter¬ 
vention, the position and interest of the petitioner 
in the proceeding, the facts on which the peti- 

i 

i 

I 

i 

i 
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tioner bases bis claim that his intervention will 
be in the public interest and must be subscribed 
and verified in accordance with Sec. 1.122. The 
granting of a petition to intervene shall have the 
effect of permitting intervention before the Com¬ 
mission but shall not be considered as any recog¬ 
nition of any legal or equitable right or interest 
in the proceeding. The granting of such petition 
shall not have the effect of changing or enlarging 
the issues which shall be those specified in the 
Commission’s notice of hearing unless on motion 
the Commission shall amend the same. 

Section 1.122 Pleadings. All pleadings (not including ap¬ 
plications or amendments thereto) filed by any 
party represented by an attorney, shall be signed 
by at least one attorney of record in his individual 
name, whose address shall be stated. A party 
who is not represented by an attorney shall sign 
and verify his pleading and state his address. 
Except when otherwise specifically provided by 
rule or statute, pleadings signed by the attorney 
for a party need not be verified or accompanied 
by affidavit. The signature of an attorney con¬ 
stitutes a certificate by him that he has read the 
pleading; that to the best of his knowledge, infor¬ 
mation, and belief there is good ground to support 
it; and that it is not interposed for delay. If a 
pleading is not signed or is signed with intent to 
defeat the purpose of this rule, it may be stricken 
as sham and false and the matter may proceed as 
though the pleading had not been served. For a 
wilful violation of this rule an attorney may be 
subjected to appropriate disciplinary action. 
Similar action may be taken if scandalous or inde¬ 
cent matter is inserted. 
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48 Claude M. Gray 

a witness called by and on behalf of the Commission, 
having been duly sworn, was examined and testified as 
follows: 

| 

Direct Examination 
By Mr. Aranson: 

Q State your name and address please, sir. A Claude 
M. Gray, Savannah, Georgia. 

Q Were you formerly employed by the Federal Com¬ 
munications Commission? A Yes, sir. 

Q Will you state the date you were employed by the 
Commission ? A It was in August 1940. 

Q You don’t know the date? A Yes, sir, August 15th. 
Q Will you state in what capacity you were employed? 
A Yes, sir. Radio inspector. 

Q In the course of your employment, did you 

49 make an inspection of station WJBW in Ma^ 1941? 
A Yes, sir. 

Q In May 1941 I said. A Yes, sir, that is correct. 
Mr. Aranson: I hand the reporter for the purpose of 
identification official notice dated May 23, 1941 Which I 
would like to be assigned an exhibit number. 

(DOCUMENT REFERRED TO WAS MARKED COM¬ 
MISSION’S DOCUMENT NO. 10 FOR IDENTIFICA¬ 
TION.) 

By Mr. Aranson: 

Q Mr. Gray, I hand you for the purpose of ideintifica- 
tion documents here marked as Commission’s Exhibit No. 
10 and ask you to state what it is. A It is an official 
notice issued by the Federal Communications Comnjdssion. 

Q Was it sent as the result of an inspection you made 
under date of May 23,1941? A Yes, sir. 

Q Now, in the course of your .Inspection, djd you 
observe the modulation monitor? A Yes, sir. 
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Q What did the modulation monitor indicate in regard 
to the earner shift? A Approximately fifteen per cent. 

Q What did the modulation monitor check indi- 

50 cate in regard to percentage? A Approximately 
sixty to seventy per cent. 

Q Did you listen to the monitor speaker during the 
course of your inspection? A Yes, sir. 

Q Did you notice any frequency distortion? A Yes, 
sir. 

Q Did you inspect the program log of the station? A 
Yes, sir. 

Q From your examination of the program log, where 
did the majority of the program log originate? A At the 
transmitter location. 

Q "What did you find in regard to operating power of 
the station? A At the time it was 274 watts. 

Q Did you make any observation in regard to the 
manner in which the program log was being kept? A 
Yes, sir. 

Q Did it disclose whether the programs were being 
announced as such ? A They were not. 

Q What sanitary facilities did you find on the day 
of your inspection? 

Mr. Gatlin: Just one moment please, sir. I am going 
to ask and state that the program log itself is the best 
evidence. He cannot testify from memory back two 

51 or three years ago. 

Mr. Aranson: I wish to make the statement that 
I have submitted a list of the program log that we desire 
to be brought into the hearing and Mr. Gatlin is aware that 
we wanted these for the purpose of identification. 

Mr. Gatlin: We have the logs, Mr. Examiner. We 
think they should be offered in evidence. 

Mr. Aranson: The purpose is simply this, that at this 
time we want to take Mr. Gray’s testimony and the normal 
procedure would be to present his case at this time. Of 
course, the program logs, themselves, would be the best 
evidence. 



I 


Mr. Gatlin: Can’t yon offer them in evidence ? 

Mr. Aranson: They are your documents. 

Mr. Gatlin: I have them here at this time. 1 1 would 
want to keep the records straight. 

Mr. Aranson: If the witness has the recollection of it, 
he can testify as to his recollection. 

The Presiding Officer: That is true. However, the logs 
would be the best evidence. 

Mr. Aranson: Mr. Examiner, at this time I would like 
to know if it is the intention of Counsel for the applicant 
to offer all of the logs that are available as part of the 
applicant’s exhibit; or does he want to offer only part 
of them. 

52 Mr. Gatlin: I will join with the Commission on 
that as I want to offer all of the logs that are perti¬ 
nent to the issue of the case. It is my purpose to simply 
attempt to abide by the proper procedure as to thei rules. 

Mr. Aranson: Inasmuch as Counsel for the applicant 
is willing that it should be done, I would like to offer the 
log covering May 23, 1941 as one of the Commission’s 
exhibits inasmuch as we have it here in the file. 

The Presiding Officer: All right. The log, then, df May 
23, 1941 will be admitted in evidence as Commission’s 
Exhibit No. C11. ! 

(DOCUMENT REFERRED TO WAS MARKED COM¬ 
MISSION’S EXHIBIT NO. 11 FOR IDENTIFICA¬ 
TION.) 

Mr. Aranson: Now, I hand you Mr. Gray, Commis- 
sion’s exhibit number eleven and ask you to inspect the 
same and point out the matter to which you have just 
testified. • A This is the transmitter log. Here is one, I 
believe, that will show—here is one place right here— 
there is no 12:30 entry. No 1:00 p.m. entry, and no 1:30 
p.m. entry and no 2:00 p.m. entry. 

The Presiding Officer: Will you signify there by mark¬ 
ing with pencil the letter “A” what you are pointing to. 


I 

i 


22 


The Witness: Yes, sir. I will mark those entries “A” 
and “B”. 

53 The Presiding Officer: I mean on the log, there. 
The Witness: Yes, sir. Also 8:30 p.m., 9:00 

p.m., and 9:30 p.m. I will mark them ‘ ‘ C ’’ and “ D ”. 

By Mr. Aranson: 

Q What, if any, sanitary facilities did you find pro¬ 
vided for the welfare and comfort of the operator on duty 
at the time of your inspection? A The only thing that 
was provided for in the building itself was drinking water. 
Sanitary facilities were on the outside to the rear of the 
transmitter building approximately sixty feet outside. It 
was the outside type. 

Mr. Aranson: Mr. Examiner, I ask that the Commis¬ 
sion’s exhibit number 10 that has been marked for identi¬ 
fication be received in evidence. 

The Presiding Officer: There being no objection, it is 
so admitted. 

Mr. Aranson: I ask that I be given authority to with¬ 
draw the original and submit photostatic copies. 

Mr. Gatlin: I have no objection. 

The Presiding Officer: There being no objection, you 
may do so. 

By Mr. Aranson: 

Q Mr. Gray, did you make an inspection of station 
WJBW on June 4,1941? A Yes, sir. 

54 Mr. Gatlin: What date did you say ? 

Mr. Aranson: June 4,1941. 

By Mr. Aranson: 

Q Did you notice the entire output of the transmitter— 
just a moment. I will withdraw that question. I hand 
you a document here that the reporter has marked for the 
purpose of identification as exhibit number C 12 and ask 
you to state what it is. A It is an official notice of the 
Federal Communications Commission. 

(DOCUMENT REFEREED TO WAS MARKED COM¬ 
MISSION’S EXHIBIT NO. C12 FOR IDENTIFICA¬ 
TION.) 
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By Mr. Aranson: 

Q Let me repeat, Mr. Gray. Did you notice the method 
employed in computing the power output at the time you 
made your inspection? A Yes, sir. 

Q Will you state what method was employed? A 
Yes, sir. The indirect method. 

Q Did you observe the carrier shift? A Yes, sir. 

Q What did you observe the carrier shift indicated? 
A Approximately thirty per cent was observed. 

Q Did you listen to the monitory speaker during 
55 the course of your inspection? A Yes, sir. 

Q Did you observe apparent distortion while lis¬ 
tening to the monitory speaker? A Yes, sir. I did. 

Q Did you inspect the operator’s log of June 4, and, 
if so, what entries appeared on it? A 3:00 and 3:30 


p.m.— 

Mr. Gatlin: Mr. Examiner, as I said before, the log is 
the best evidence. 

The Presiding Officer: Is the log available? 

Mr. Gatlin: Yes, sir. 

Mr. Aranson: Mr. Examiner, if there are no |objec¬ 
tions, we will offer the log of June 4, 1941 as the Commis¬ 
sion’s exhibit. 

I will have it marked by the reporter as Commission’s 
exhibit number 13. 

By Mr. Aranson: 

Q Mr. Gray, I hand you what has been marked as Com¬ 
mission’s exhibit number 13 and ask you to examihe the 
same and tell us what it is. A All right, sir. 

(Witness examines the document.) 

Q From your examination of the log, will you| state 
what entries appeared for the period 3:00 and 3:30 p.m. 

that is in respect to the crystal temperature. 
56 A The log indicated fifty two degrees. 

Q Now, was the temperature log the same as 
that you observed? A No, sir. 

Q Will you state what temperature you observed? A 
52.5 degrees. 
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Q 52.5 degrees? A Yes, sir. 

Q I hand you what the reporter has just marked for 
the purpose of identification as Commission’s exhibit No. 
C 14 and will ask you to state what it is. A It is an 
official notice issued by the Federal Communications Com¬ 
mission. 

The Presiding Officer: What does it purport to show? 

The Witness: The result of an inspection on the sta¬ 
tion, that is station WJBW on December 4,1941. 

Q What if any sanitary facilities did you find provided 
for the welfare and comfort of the operator on duty at 
the time of your inspection? A None. 

The Presiding Officer: What date was that? Did you 
say December 4,1941? 

The Witness: Yes, sir. 

Q At the time of your inspection did you take 
57 any photographs? A Yes, sir. 

Q I hand you four photographs which the re¬ 
porter has marked as Commission’s Exhibit number 15, 
and I will ask you if they are the photographs you took 
at the time of your inspection. A Yes, sir. They are. 

Q They are the photographs that you took at the time 
of that inspection? A Yes, sir. 

Mr. Aranson: I ask that they now be received in evi¬ 
dence as Commission’s Exhibit number 15. 

The Presiding Officer: Are there any objections, gentle¬ 
men? 

(No response.) 

The Presiding Officer: They will be admitted then. 

(DOCUMENT REFERRED TO WAS MARKED COM¬ 
MISSION’S EXHIBIT NUMBER 15 FOR IDENTIFI¬ 
CATION.) 

By Mr. Aranson: 

Q Did you listen to the monitory speaker during your 
inspection? A Yes, sir. 

Q Did you observe any apparent audio frequency dis¬ 
tortions at the time? A Yes, sir. 
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“no”. 


Mr. Gatlin: Mr. Examiner, just a moment, those 
questions are leading. So much so that they simply 
leave room for the witness to answer “yesi” or 


Mr. Aranson: That is really not my intention. 

Q Will you state what you observed? A Distortion. 

Q Can you state in a more detailed way what you 
mean by that? A Well in listening to the speaking qual¬ 
ity, the reproduction of the program on the air, distortion 
was observed. 

Q Did you observe the protective fence around the 
tower? A Yes, sir. 

Q Did you take any photographs of the protective 
fence? A Yes, sir. 

Q I hand you here what the reporter has marked, that 
is two photographs, as Commission’s exhibit number! C16 
for the purpose of identification and I will ask you whether 
or not these are photographs which you took. A Yes, 
sir. 

Mr. Aranson: I will ask that they be received in evi¬ 
dence. 

The Presiding Officer: If there are no objections, they 
will be so received. 

59 Mr. Gatlin: We have no objections. 

The Presiding Officer: They will be so admitted, 

then. 

(DOCUMENT REFERRED TO WAS MARKED COM¬ 
MISSION’S EXHIBIT NO. C16 FOR IDENTIFICA¬ 
TION.) 

By Mr. Aranson: 

Q I hand you, Mr. Gray, what the reporter has marked 
for identification purposes, the program logs for the 
period November 1st, 1941 through December 3, 1941 and 
which have been marked as Commission’s exhibit number 
C 17 and ask you to look them over. 

Mr. Aranson: Mr. Examiner, inasmuch as it will take 
the witness some time to examine them, I would suggest 
a short recess. 
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The Presiding Officer: Very well, then, we will take 
a short recess. 

(A short recess.) 

The Presiding Officer: Gentlemen, the hearing is in 
order. 

Mr. Gatlin: Mr. Examiner, I would like to request that 
two witnesses be subpoenaed on behalf of the applicant. 
The names of whom I wish to furnish the reporter. N. 
Guivroy, 5240 Chartres Street, New Orleans, Louisiana, 
and Frank Cristina, 831 Calhoun Street, New Orleans, 
Louisiana. 

The Presiding Officer: That will be satisfactory. 

Q Mr. Gray, have you inspected the logs? 
60 A Yes, sir. 

Q Will you point out what those logs disclosed 
at the time of your inspection? A These logs disclosed 
certain discrepancies in that information required was not 
entered in the logs at all. 

Q Will you point that out? A In entries in logs be¬ 
ginning November 25— 

Mr. Gatlin: We should have some way for that to be 
designated on the record. 

Mr. Aranson: Will you designate that so that the rec¬ 
ord will be clear on that point. 

A. There is no entry here showing the time indicating 
the point, November 25th, on the log. I will designate by 
marking that “E”. There is no entry for the program 
ending on that date. 

The Presiding Officer: What date is that? 

The Witness: November 25th, 1941. 

The same marked “F” on November 26,1941. 

And, the same marked “G” on November 28,1941. 

And, the same marked “H” on November 29, 1941. 

Now, no entries under the program log for time of the 
transcription and records announced as such for November 
25, circled “I” 
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And the same is true on November 26, circled f‘ J”. 

61 And on November 28 the same is true, circled 
“K” 

And on November 29, the same is true, circled “LP. 

Then, no station indications were made on November 25, 
circled “M”. 

November 26, circled “N”. 

The same is true on November 28, circled “0”. 

And the same is true on November 29, circled “P”.| 

And log entries only partially entered on November 21, 
1941 and various items circled with the letter “Q”. 

And on November 20, and 23, circled “R”, the sponsors 
name is not indicated. 

Mr. Gatlin: The witness, Mr. Examiner, is simply read¬ 
ing from the notice. 

Mr. Aranson: Mr. Gatlin, you stated that it was impossi¬ 
ble for him to remember several years back and he is using 
the logs. 

Mr. Gatlin: I think the official notices should be token 
from the witness and let him look at the logs and make his 
testimony. 

The Presiding Officer: Those are the Commission’s|rec¬ 
ords. 

Mr. Gatlin: I was just wondering if the witness would 
find it so easy if he only had the logs to look at. 

The Presiding Officer: It is the best opportunity to 
save time. 

62 Mr. Aranson: You have had an opportunity to 
point out any of the discrepancies. 

The Witness: I believe that concludes the discussions 
of these. j 

Mr. Aranson: At this time, Mr. Examiner, I would |like 
to request permission to withdraw the originals and have 
copies made of the log to which the witness has just testi¬ 
fied. You see, we need an extra copy for the Commission’s 
record and we will have them copied in Washington, i 


i 
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The Presiding Officer: Very well There being no ob¬ 
jection to that, that may be done. 

Q. Mr. Gray, did you observe the manner in which the 
monitor speaker at the transmitter was connected? A. 
Yes, sir. 

Q. Will you describe it? A. The speaker at the trans¬ 
mitter with the female plug in its place, bare wires, that is 
the ends of the wires were poking into the receptacles and 
match sticks were stuck in so that they would not come out. 

Q. Did you observe the manner in which the audio 
transmitter was connected in? A. Yes, sir. 

Q. Will you describe it? A. In the transmitting stu¬ 
dio there were two units apparently a transformer 

63 and an equalizer. They were unmounted and un¬ 
protected and weren’t connected to those units were 

also unprotected, that is just dangling free, in space. 

The Presiding Officer: What do you mean by unpro¬ 
tected? 

The Witness: By that is meant the equipment was not 
in a metal enclosure or some similar means of keeping the 
people from touching the equipment. 

Q. Mr. Gray, I have here what the reporter has marked 
as Commission’s exhibit number C 18 for the purpose of 
identification and I will ask you to state what it is. A. It 
is an official notice of the Federal Communications Com¬ 
mission. 

Q. Mr. Gray, did you listen to the monitor speaker at 
that time? A. Yes, sir. 

Mr. Gatlin: What is the date, please? 

Mr. Aranson: January 2,1942. 

I will withdraw that question and put it this way. Did 
you make a similar inspection of station WJBW on Janu¬ 
ary 2,1942. A. Yes, sir. 

Q. Did you listen to the monitor speaker at that time? 
A. Yes, sir. 

64 Q. Will you state what you observed? A. The 
output was observed to be distorted. 

Q. Will you elaborate on that a little bit. A. Well, 
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there was a raspiness and a drumminess and a rattle type 
of sound. That is about the best way I can explain as to 
what I heard. 

Q. Did you observe the carrier shift? A. Yes, sir. 

Q. What did it indicate? A. It was ten per cent ex¬ 
cessive. 

Q. What did you find in regard to the operating power 
of the station? A. The output was 269 watts. 

Q. Did you observe the modulation monitor? A. Yes, 
sir. 

Q. Did you observe any unusual conditions of the moni¬ 
tor? A. Yes, sir. The modulation monitor I found to 
be in doubtful condition. That is, in other words, when 
there was approximately eighty five per cent modulation, 
the chief indicator kept flashing off and on when set at one 
hundred per cent even though the meter only indicated 
eighty five per cent. 

Q. I hand you what the reporter has just marked as 
Commission’s exhibit number C 19 being the prograta log 
for the period of December 11 to December 31, 1941 
65 and ask if you inspected the program logs of the 
station for the period December 11, to December 31, 
1941. A. Yes, sir. 

Q. What did you find? A. The following discrepan¬ 
cies were found at the time of the inspection on December 
11, circled* ‘S”. 

Transcription and records were not announced as such. 

On the 12th, circled “T” were the same. 

And on the 13th, circled “U”, the same condition. 

And on the 14th, circled “V”. 

The operator did not sign off duty on the following dates. 

December 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, ^7, 28, 
29,30, and the 31st. 

On December 14, station breaks were not logged at! 6:30, 
7:30,8:30,9:30, and 10:30. 

That concludes all of the items as listed at that titae. 

The Presiding Officer: Were those dates a.m., or p.m.? 

The Witness: They were all p.m. 
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Q. Did yon listen to the transmission of WJBW on 
January 14,1942 at any time between the hours of 9:00 and 
10:00 p.m. A. Yes, sir. 

(DOCUMENT REFERRED TO WAS MARKED COM¬ 
MISSION’S EXHIBIT No. C 19 FOR IDENTIFICA¬ 
TION.) 

66 By Mr. Aranson: 

Q. Now, Mr. Gray, I hand you what the reporter 
has marked as Commission’s exhibit number C 20 for the 
purpose of identification and ask you to state what it is. A. 
It is an official notice of the Federal Communications Com¬ 
mission. 

Q. Will you state what you observed at that time, that 
is, at the time of the inspection? A. At that time spuri¬ 
ous emissions were heard and they were approximately 
thirty kilocycles off each side of WJBW station’s fre¬ 
quency. 

Q. Mr. Gray, as the result of your inspections of May 
23, 1941, June 4, 1941, and December 4, 1941 and January 
2, 1942, did you serve an official notice on the licensee of 
station WJBW? A. Will you repeat that question, 
please? 

Q. As a result of your inspection that you have testified 
to of May 23, 1941, June 4, 1941, December 4, 1941 and 
January 2, 1942, did you serve or cause to be served an 
official notice of the Commission on the licensee of station 
WJBW? A. Yes, sir. 

Q. As the result of your observation of January 14, 
1942 about which you have testified, did you cause an offi¬ 
cial notice of the Commission to be served on the 

67 licensee of station WJBW? A. Yes, sir. 

The Presiding Officer: Those are copies of the 
official notices which were served and which have been 
offered as exhibits? 

Mr. Aranson: Yes, sir. 

At this time, I will ask that the Commission’s exhibits 
C 10 to C 20 inclusive be received in evidence. 

The Presiding Officer: I think they have all been ad- 
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mitted but fearing that some may have been overlooked, if 
there are no objections, they will be so received. 

Mr. Aranson: They were all identified, bnt I am not so 
sure that they were admitted. 

The Presiding Officer: Very well, then, they will be 
taken in. 

(DOCUMENTS REFERRED TO WERE MARKED 
COMMISSION’S EXHIBITS NO. C 10 to C 20 FOR 
IDENTIFICATION AND RECEIVED IN EVIDENCE.) 

Mr. Aranson: I believe that is all, you may take the 
witness. 

Cross Examination 

By Mr. Gatlin: 

• • * • 

79 Q. Now, on December 4, 1941, you made an in¬ 
spection in regard to the sanitary facilities you 

stated as none. A. Yes, sir. 

Q. There were none at that time? A. No sir. j None 
available. 

Q. You mean that the outhouse had been moved? A. 
No, sir. 

Q. What happened to it? A. It had been used for a 
storage space with lumber and stuff like that in it and was 
completely filled up. 

Q. Now, do you know whether or not that condition 
lasted for more than one day or not? A. From the 

80 looks of the material in there, it looked as though it 
had not been disturbed for some time. 

Q. That is just your opinion? A. Yes, sir. 

Charles C. Carlson 

Direct Examination 

• * • • 

I 

Q. Now Mr. Carlson, we are vested with ^everal 
cases of charges here and we will have to go over 
in order. The first charge here is that on February 
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9, 1940, you failed to provide for the operator’s welfare 
and comfort at the station. Now tell us where that station 
is located? A. The station is located at 3617 Brookel 
Street. 

Q. In what section of the city is that? A. Gentilly. 

Q. Is that in the suburban area? A. No, sir, I would 
not say that it was in the suburban area but it is an un¬ 
populated area, that is, at the time the station was estab¬ 
lished, and it is still unpopulated. It is more or less pas¬ 
ture or open country. 

Q. Are there any sewerage facilities available there? 
A. No, sir. 

Q. Now as of February 9, 1940, was there any running 
water available there? A. As of what date? 

Q. As of February 9,1940. 

* * * • 

128 A. Well, on February 9, 1940—yes, sir, the 
closest water there was about one and a half to two 

blocks away. I remember checking that up at the time. 

Q. There was no running water in the station? A. 
No, sir, with the exception of the ozone water which was 
brought in in five gallon containers for the electric cooler 
for the convenience of the operators. 

Q. There always has been spring water in the electric 
cooler, is that right? A. Yes, sir. 

Q. Is there running water at the station at this time? 
A. Yes, sir. Also a lavatory and a washstand and toilets. 

Q. When was that put in? A. To be exact I couldn’t 
answer that. It was put in when we were able to secure it. 
We had to go to a great deal of trouble trying to arrange 
with the City to hook into a city hydrant which was the 
nearest place and after making arrangements with the 
City officials to make connections temporarily because it 
was a government necessity, we got permission to take 
water from the fire plug and had all our line in and 

129 we got relief with the connection on the fire plug for 
a time until we could cut in to the main by the fire 


plug. 
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Q. Do you always and have you always done everything 
in your power consistent with the local laws and Regula¬ 
tions to get running water in there? A. Positively lyes. 

Q. Now since there is no sewerage facilities out!there, 
what sort of toilet facilities did you arrange? A. When 
we succeeded in getting the water then we used thte next 
best method there was since there was no sewerage, we had 
to have a cesspool installed. 

Q. Is that cesspool in operation now? A. Yes, Sir. 

Q. Prior to the time that you got running wateR what 
sort of facilities were provided? A. Well, a back jhouse 
or outhouse it is commonly called in the country is; what 
twe had. 

Q. How far was that from the building? A. Tbe law 
says it should be a sufficient extent away from the building 
to protect the employees from the odors, or at least j sixty 
feet away. 

Q. And you complied with the local laws in placing that 
house in that location? A. Yes, sir. 

Q. Now you heard Mr. Gray testify that on one 
130 occasion he found the house out of service by} rea¬ 
son of various things being stored in there and there 
are certain pictures that have been introduced in evidence 
showing the condition of that outhouse and I show you two 
of these pictures which were identified as Commission’s 
Exhibit C-l'o, and I will ask you if that is the facility which 
you provided? A. This is the outhouse at the timd and 
it was in the course of being repaired because it had given 
away on one side and the material in question in there was 
material that was removed temporarily from the inside of 
the building where we were doing some painting, aRd in 
order not to have it carried off during the night we put it 
in there. 

Q. How long was that material stored in there?) A. 
We left it overnight. j 

Q. All right now. The next specification deals with a 
fence that was required to be constructed around the base 
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of the antenna tower and shows the date of December 8, 
1940. When was that fence constructed? A. Immedi¬ 
ately after we were notified that it was needed to be con¬ 
structed it was constructed. 

Q. Is that fence around there now? A. Yes, sir. 

Q. Is it a fance that meets the requirements of the 
Commission? A. Yes, sir. 

131 Q. Now the next specification deals with the 
question pertaining to your assigned frequencies, 

that is, the operating frequency of the station, whether it 
was maintained within fifty cycles of the assigned fre¬ 
quency between 4:33 a.m. and 4:36 a.m. on April 6, 1941. 
Now tell us what occasion are you on the air at that time. 
A. The frequency check is made by the Van Nostrom 
Engineering Company of Atlanta and the Grand Island 
station in Nebraska. These two check frequencies on the 
broadcasting stations and at the time, to the best of my 
knowledge, it was the time that they were checking WJBW, 
if that is what we are trying to find out. 

Q. At that time did you have a contract with the Van 
Nostrom Engineering Company to check your frequency? 
A. Yes, sir. 

Q. It was the Van Nostrom Company? A. Yes, sir. 
Q. Do you still have that agreement with them? A. 
Yes, sir. 

Q. Were you on the air when this checking was made? 
A. I think that was the time when the frequency was 
checked and there was some adjustment of the schedules. 
Q. You were on the air for the purpose of checking 
that frequency? A. Yes, sir. 

132 Q. As the result of that check did you get on 
your proper frequency? A. Yes, sir. 

Q. Were you in direct connection by long distance tele¬ 
phone with Atlanta so that you could maintain the fre¬ 
quency as checked? A. Yes, sir. 

Q. All right. The next stipulation deals with three 
dates, May 23,1941, June 4,1941, and January 2,1942, and 
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concerns the question as to whether your transmitter was 
designed and constructed, maintained and operate^, in ac¬ 
cordance with good engineering practices. Now where did 
you obtain the transmitter that you are now usihg? A. 
It was built by the Gage Manufacturing Company of 
Quincy, Illinois. | 

Q. How old is that transmitter at this time?! A. I 
think it is approximately between three and five vepxs old. 
I imagine that is right. 

Mr. Carlson: It is four years old. 

The Witness: Four years old. Thank you. j 

i 

• • # # 

134 Q. Now the particular inspection here, the in¬ 
spector states that it is concerned, that is, thp Com¬ 
mission is concerned particularly with excessive carrier 
shipped [shift] on those dates, that is, May 23,1941, June 
4, 1941, and January 2, 1942. Those are all the dat^s I be¬ 
lieve that were referred to by Mr. Gray who turned in the 
discrepancy report. Do you recall anything abouf; this? 
A. I distinctly recall that, yes, sir. At the time Mr. Gray 
made his inspection there appeared to be so much over 
enthusiasm that it was noticed perhaps because he was a 
new inspector. I don’t know. However, we did notify 
Mr. Gray at the time that the citation that he was marking 
down that we considered them unfair for the reason that 
when he made those reports he made them from a I signal 
coming off the line from the studio with varied musie. He 
had no means of sustained frequency. 

Mr. Aranson: Just a moment, please. Mr. Carlson, as 
a matter of fact aren’t those observations made by jan in¬ 
strument and not by ear ? | 

The Witness: Well, Mr. Gray made them by ear.j 

• • • • i 

i 

135 Q. All right. Then go ahead and explain! what 
he did there. A. Well, there is a frequencv-4there 

is a modulation monitor, as we call it, made by the General 
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Electric Company which we had at the station to determine 
the percentage of modulation of the transmitter. It is 
very distinct. You turn to a red arrow as to where the 
voltage must be maintained to keep proper readings. I 
was on duty at the time he made the inspection, or I was 
at least at the station at the time, and made it my business 
to be there at the time the inspection was being made. He 
controlled the instrument on the red arrow and made the 
fraction difference which he wanted to be carried. Then 
he worked the dial on the right hand side which shifts from 
peak modulation positive to negative. He attempted to 
determine whether or not there was carrier shift by clip¬ 
ping this dial very quickly from one side to the other 
136 to see what he could do, but at all times the station 
was being maintained and the signal was coming 
through from the studio or wherever it was coming through 
from and he would say it is low on this side or it was high 
on this side or that it was so much shift here or so much 
shift there, but there is a quiver on any instrument when 
it is being driven eighty-five to ninety per cent of its effi¬ 
ciency. You take even a motorcycle driven as fast as it 
will ran will shake you up a little bit. 

Q. All right now—that is the method that Mr. Gray 
used in measuring this excessive carrier shift? A. Yes, 
sir. 

Q. Was there any excessive carrier shift present at the 
time? A. To my way of figuring it I couldn’t see it. 

Q. Were you on duty at the station at the time ready 
to make any corrections that were necessary? A. Yes, 
sir. 

Q. Did you protest to Mr. Gray at the time? A. Yes, 
sir, I did and he said he was the inspector and didn’t like 
for me to make those remarks, so I kept still. He told me 
he was from Atlanta where they ran radio stations. 

• * • • 

By Mr. Gatlin: 

Q. All right now, the next specification by Mr. 
Gray and I presume it was by ear, was as to audio 
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frequency distortion on May 23,1941, June 4,1941, | Novem¬ 
ber 12, 1941, December 4, 1941, January 2, 1942, February 
15, 1942, and May 21, 1942. Now I believe all of those in¬ 
spections were made by Mr. Gray. Do you remember any¬ 
thing about those inspections when audio frequency dis¬ 
tortion appeared? 


Q. Mr. Carlson, I understand that all of those; inspec¬ 
tions were made by Mr. Gray other than the one on May 
21, 1942. Now do you recall the method that Mr. 
138 Gray used in making these inspections that resulted 
in the discrepancy specified as audio frequency dis¬ 
tortions? A. Well, as I said before, Mr. Gray always 
appeared over anxious to find distortion or anything else 
that he might find pertaining to Station WJBW. I couldn’t 
find out why other than he was a new inspector and wanted 
to make a good showing. That is the only reasoh that I 
can think of. 

Q. Now when you received these discrepancy jreports 

on these various dates did you do anything to check and 

correct the station? A. Yes, sir. I have alwafs used 

• . 

every effort within my power although at times I couldn’t 
notice anything definitely wrong, I would force myself to 
think they were and check thoroughly into it. I am not a 
musician. I know that these inspections are made jto help 
me and I appreciate that. 


• • • ■ • 

i 

148 All right, now: The next specification charges 
you with failure to stay within the prescribed limits 

of your licensed power on May 23, 1941. Now, fto you 
know anything about that? A. No, sir. I always main¬ 
tained my power to the best of my ability. 

149 Q. Have you the proper equipment? A. The 
station is equipped with factory equipment. | 

Q. Is it an automatic device? A. It is not automatic. 
It is manual, but unless the current fluctuates that may 
cause a deviation, it is not difficult to control. 
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Q. Have you observed any deviations in the current? 
A. At that location there were some buildings being built 
and they were drawing on the power, I suppose, rather 
heavily, causing it to surge at different times and w-e noti¬ 
fied the power company of that. 

Q. You did make a complaint, then, to the power com¬ 
pany? A. Yes, sir. 

Q. Would those fluctuations cause your power output 
to fluctuate? A. Yes, sir. 

• • • • 

152 Q. Now, the next question is whether or not the 
operating log of the station on June 4, 1941 truly 

and correctly reflected the operating conditions of the sta¬ 
tion. Now, I will show you the operating log of June 4, 
1941 of the station and which, I might add, has been pre¬ 
viously introduced in evidence under Commission’s Exhibit 
number C-13 and ask you if that log in the word of the 
station does truly and accurately reflect the operating con¬ 
ditions of the station. A. Yes, sir. It does. I might 
say right here that these logs, both the program log and 
the station logs, were specially arranged after quite a con¬ 
ference with our local supervisor here. We asked his as¬ 
sistance in getting these logs together to satisfy the de¬ 
mands of the Commission and we did everything possible 
to get them to show the exact meaning and indications. 

• • • • 

153 Q. You are charged on December 24,1941 of hav¬ 
ing a fence around the base of your tower. That is 

154 the antenna tower connected with a 110 alternating 
current. Will you explain that charge, please, sir? 

A. Well, that is something we have gotten a great deal of 
laughs out of. It happened that at the time the man came 
here that we were having some fun with a pesky cow that 
was fooling around and getting into stuff we had stored 
away temporarily and I guess all radio men, more or less, 
get a laugh out of seeing a cow get shocked so we had a 
fence charger that operated on a dry cell and it would give 
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a pulsating current every fifteen seconds and the ccjw came 
up and poked her nose in the current and jumped back. 
But, the cow got used to that pulsating current and would 
come over and pay us a visit just the same. So, we used 
to put a lamp on a 110 volt line which is as harmless as can 
be because they had to draw the voltage through tljie lamp 
but it would give a shock so we had that connection up 
there when the inspector came along and even though, due 
to the fact that the inspector was there for the purpose of 
inspecting the fence, we forgot about this little connection 
and the inspector was shocked a little bit when he touched 
the fence there. 

Q. You say this 110 volts was connected to a IjlO volt 
incandescent lamp? A. Yes, sir. 

155 Q. Under those conditions, was it possible for the 
amount of electricity .to hurt anyone? A. No, sir. 
Q. Was that left there for any length of time? A. No, 
sir. Just while we were experimenting with this cow. 

Q. Put on there then more or less as a prank? A. 

Yes, sir. 

Q. Was it left on the fence? A. No, sir. 

Q. You removed it immediately? A. Yes, sir.| 

# * * * 

157 Q. Now, Mr. Carlson, are your employees always 
instructed and have they always been instructed to 

properly keep that log? A. Yes, sir. I have personally 
instructed them myself to be very careful with the logs. 

Q. In cases where they didn’t do it properly what did you 
do? A. In some cases, I have had to discharge t|ie men 
for not properly keeping the logs and also attending to 
their other duties. 

• * * * 

158 Q. All right, then, Mr. Carlson: Look at the 
specification number 11 there which is a result of 

an all around inspection by Mr. Gray, on January 2, 1942. 
Do you know anything about whether or not your operating 


I 
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tower was maintained within the prescribed limit on that 
date? A. Yes, sir. It was. 

Q. Did you have the same equipment that was furnished 
you by the Gates Manufacturing Company installed on 
that date? A. Yes, sir. 

159 Q. On that same date, what was the condition of 
your modulation monitor? A. The modulation 

monitor was in service on that date and was used for the 
purpose of determining the full percentage of modulation. 

Q. Was that modulation monitor always kept in good 
condition? A. It was a factory built modulation monitor 
and the only thing that was necessary was to change the 
tubes from time to time. 

Q. When you got that discrepancy report what did you 
do? A. Well, we checked the tubes to try and determine 
what Mr. Gray was after and to see what he was talking 
about. * 

Q. All right, then, Mr. Carlson: Let’s turn to specifi¬ 
cation number 12, which seems to deal with the manner of 
making and keeping entries on the program log from De¬ 
cember 11 to December 15, 1941. I will show you the pro¬ 
gram logs which have been marked as Commission’s Ex¬ 
hibit number C-19 and I will call your particular attention 
to places that Mr. Gray has marked there. I will put it 
this way. The place that Mr. Gray has marked with the 
letter “S” on the program log of December 11,1941 and I 
will ask you to explain the apparent discrepancy 

160 which he has marked. A. Mr. Gray marked thereon 
the log dated December 11,1941, which is a program 

log, and it indicates from 9:00 o’clock until 12:00 midnight 
that there were no entries made as to the beginning and 
ending of the program. It plainly shows that the entry 
begins at 9:00 o’clock, which was on the extreme left, and 
the ending was at 12:00 o’clock midnight, which is on the 
right, which specified “end”. It has been the practice 
that when a program begins, say, for instance, at 9:00 
o’clock and it is the same all the way through for a num- 




ber of hours that the log shows the same thing all the way- 
through up until the end of that particular program. On 
this particular occasion there was a three hours dance pro¬ 
gram and you will note on the extreme right hand 3ide of 
the' page of the log it plainly shows the station identifica¬ 
tion also. It also shows that the station identification was 
announced at 8:00, 8:30, 9:00, 9:30, 10:00, 10:30 and ill :01, 
also 11:30 and 12:00 midnight. That was on the hofir and 
the half hour. That is the requirement of the Comifiission 
and it is shown there on the log. As to the record column, 
it shows that records were played during that timfe and 
that it was rendered at Studio No. 2. 

Q. Then does that log indicate to you, Mr. Carlsoi*, that 
all of the information required is on the log? A. 
161 Yes, sir. It is very plainly indicated to me and at 
the time Mr. Gray took it away we told him that Mr. 
Deiler tried to make these logs as simple as possible- I 
told Mr. Gray that but he said that he wanted the log to 
send to Washington. 

Q. Will you look at the log for December 14th anp De¬ 
cember 15th, which was included in the Commission’s Ex- 
hibit No. C-19, and tell us whether or not the log sho\Vs the 
proper station identification was made? A. The lofe for 
December 14th, that was Sunday, December 14th, began at 
6:01 a.m. in the morning and the station identificjation 
shows 6:01, 6:30,7:00,7:30 and— j 

Mr. Gatlin: (Interrupting) You need not burden the 
record with all of that. 

A. Well, it was each thirty minutes period and jit is 
shown here on the record that it was kept up until 5:30 
p.m. However, I do not notice that there is a 6:00 o’clock 
period identification so marked on the log, but there: is a 
7:00 o’clock, an 8:00 and an 8:30 and a 9:00 and so qn up 
until the time the station signed off. 

Q. Are all of your announcers given the proper instruc¬ 
tions on this? A. Yes, sir. They have been told to ijnake 
the announcements and to mark the log on the hour and the 
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half hour, and I am sure, even though the log is not marked, 
is no sign the announcement was not made. 

162 Q. All right then, Mr. Carlson: take specifica¬ 
tion No. 13. Mr. Gray, stated between the hour of 
9:00 p.m. and 10:00 p.m. your station was giving off spuri¬ 
ous emissions. Can you tell us something about that? 
A. We did have some trouble with WOAI of San Antonio 
around about that time I believe, and also WCGM was 
very close to our frequency. 

Q. When you received this report did you make some 
investigation? A. Why, of course, yes, sir. I tried and 
I always try to cooperate with the inspectors and do not 
question their right to make a report. I always try to 
remedy whatever they may complain of. I always try to 
find the fault and correct it. 

• • • • 

164 Now specification No. 14 charging you with that 
on May 8, 1942, you failed to announce at thirty 

minute intervals that records were being played starting 
at 5:30 p. m. A. Yes, sir. I notice that it does. 

Q. But I believe you had better take a look at the log of 
May 8th. A. Yes, sir, I will, well in fact I have. 

Q. Now will you state by looking at the log if it was 
announced during that period? A. The program of May 
8th you are talking about, and now let’s see what was the 
time? 

Q. Between the hours of 5:00 and 6:30 p.m. I believe it 
says here. A. 5:00 and 6:30 p.m. ? 

Q. Yes. 

• * * • 

165 A. Well, the records were played—the program 
beginning plainly is checked and the records were 

played and that was plainly checked as being played and 
also shows when the program began and when it was ended 
and it was announced according to the terms here on the 
log. That is all I can say. 
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Mr. Aranson: But Mr. Carlson, you don’t know tfiat of 
your own knowledge that they were being announced? 

Mr. Gatlin: Just a moment, please. 

By Mr. Gatlin: 

Q Mr. Carlson, do you know who was on duty at that 
time? A Yes. The record here shows that James l^andy 
and Mr. Ed. Pendragraft was on at that time. 

Q You of course, Mr. Carlson, have no personal knowl¬ 
edge that that was being done naturally, do you? A'j No, 
sir, of course not. I am being governed entirely by the 
log here which I of course suppose to be corercfi In 
fact, it should be. 

Q According to the log there, was Mr. Pendragrjaft a 
man on duty and who was expected to make those an¬ 
nouncements? A Yes, sir, he was. 

Q Now, of course, you didn’t listen to this station all 
of the time, did you? A No, sir. I couldn’t always 
166 be continually listening to the station. That is only 
natural to believe. It is only natural that I take 
off some time of course. j . 

Q All right now: do you instruct all of your menj that 
these announcements must be made? A Yes, sir. j 

Q Are they all fully aware of that? A Yes, sir, 
positively so. 

• * * • 

i 

170 Q Under specification No. 16 it is charged that 
on August 8, 1942, and to August 14, 1942, jyour 
transmitting equipment was again radiating spurious emis¬ 
sions. It seems that it appears from the period August 
8, 1942, to August 14, 1942. Now when you received the 
discrepancy report from the Commission what did yod do? 
A As usual on receiving a discrepancy report, natutally 
I was put on the alert to check up the trouble and try to 
remedy it and satisfy the admissions of the Commissicjn. 

Q Did you go over your equipment? A Yes, sii. I 
tested tubes and I changed tubes and I did everything 
that I thought might be giving the trouble. I have always 
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taken those reports most seriously and to work in accord¬ 
ance with the Commission. 

Q After you went over the equipment and put it in the 
best possible shape, could you notice any of those spurious 
emissions! A No, sir. 

* • * • 

172 Q Now Mr. Carlson, under specification No. 18 
it is alleged that on February 15, 1943, that the 

antenna at the station was not illuminated in accordance 
with the specifications of the Commission. Can you explain 
that in any way at this time just what happened at that 
time! A At that time, as I recall it, one of the bulbs 
just happened to be burned out. There are six on there 
I believe. I believe that will answer that question, 

173 sir. The bulb was burned out and it was replaced 
as soon as it was realized that it was burned out. 

The way it happened the inspector happened to turn on the 
light and found one of them burned out. 

Q Was that situation corrected immediately! A Yes, 
sir. 

• • • * 

176 Q Now when did you start the broadcasting 
station! A Just about the time that WOW ac¬ 
quired their license. There was an opening in the field 
and it appeared that the Commission would grant a license 
to any station that was qualified to operate within the speci¬ 
fied period. 

Q Did you apply for that license! A Yes, sir. 

177 Q Was it granted by the Commission! A Yes, 
sir. 

Q Now approximately what year was that! A Really 
off the record I don’t know. 

Q Don’t you have some idea how many years ago it 
was! A To the best of my recollection it might have 
been eighteen years. 

Q Now since that time you have continuously operated 
a broadcasting station in New Orleans! A Yes, sir. 



Q Have you during all of that time served as an engi¬ 
neer of the station? A Yes, sir. 

Q Do you carry a radio operator’s license? A Yes, 
sir, a first class operator’s license. 

Q How long have you held that license? A iWell, 
practically during the entire time. I had an amateur’s 
license at first. Back in those days licenses were Some¬ 
thing new. 

Q Did you build your first transmitter? A Yes,:sir. 

Q You actually built it yourself? A Yes, sir. 

Q How many years was it in service? A The trans¬ 
mitter I used for the first broadcasting was in the pio¬ 
neer days and the transmitter was a thirty 

178 watt power and it was designed for hoisting ijnodu- 
lation and was used primarily as an amateur’s trans¬ 
mitter. 

Q You built it yourself though, did you not? A Yes, 
sir. 

Q You installed it yourself? A Yes, sir. 

Q You operated it yourself? A Yes, sir. 

Q How about your next transmitter? A It was built 
on authority of the Federal Communications Commission 
along the lines required by them to build it. 

Q But you built it? A I did. 

Q You say you built it yourself? A Yes, sir, I did. 

Q Did you operate it? A Yes, sir. 

Q Then your next transmitter? A It was purchased 
from the Gates Manufacturing Company of Quincy, Illi¬ 
nois. It had a power rating of 250 watts. 

Q Did you install that transmitter? A Yes, sir. 

179 Q Did you install your antenna? A Yes, sir. 

Q Did you do all of the wiring? A Yes, pir. 

Q And all of the electrical work? A Yes, sir. That 
is, I did all of the arranging for it and the engineering 
part of it you might say, so that with the assistance of out¬ 
side help, that is, of manual labor, we completed it. I 
secured the services of the Public Service Company to help 
on the tower. 
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Q Have you served as the engineer of that trans¬ 
mitter since it was installed? A Yes, sir. 

• • * • 

185 Recross Examination 
By Mr. Aranson: 

Q Mr. Carlson, I want to call your attention to issue 
No. 2, which reads as follows: “To determine whether 
suitable facilities were provided for the operators 

186 welfare and comfort from February 9, 1940, to 
December 15, 1943, inclusive, as required by Section 

3.46 of the rules and Section 12(d)(2) of the standards of 
good engineering practices. ” Now I will ask you whether 
you knew or know the Commission’s rules under the stand¬ 
ards of good engineering practices relative to the require¬ 
ments that since an operator must be on duty at the trans¬ 
mitter at all times during its operations? A Yes, sir. 

Q Do you maintain a watch of two operators at the 
transmitter? A No, sir. 

Q Will you state what steps, if any, were taken to have 
an operator on duty at the transmitter on those occasions 
when it was necessary for the regular operator to go to 
the toilet? A There was a monitor speaker there capable 
of being heard at that distance so that the operator would 
know that the station was being maintained. 

Q That was the only step you followed? A In those 
days of the earlier broadcasting we had no other means. 

• • • • 

187 Q Now after you received the official notices of 
February 9,1940, September 18,1940, May 23,1941, 

December 4,1941, and May 29,1942, what steps, if any, did 
you take for having a toilet installed at the transmitter 
house? A I used every effort possible to get a toilet in¬ 
stalled at the house. I went so far as to buy a night glass 
for the man in case he was caught short, but if it was neces¬ 
sary in emergency he was told to use it. 
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Q When was that? A When I got the order fjrom the 
Commission that the sanitary conditions were unsatisfac¬ 
tory. 

Q Well you got several notices, Mr. Carlson.! A It 
was the first notice. 

Q The first notice? A Yes, sir. I tried to get the 
sewerage and water board to give me sewerage and also 
tried to arrange with the local dairy people out there to 
connect with their water lines where they watered their 
cows. 

1SS I believe you also testified that you installed a 
cesspool. A Yes, sir. 

Q When did you install that cesspool? A When I 
was able to get running water. 

Q Well, when was that? A As to the exact time and 
date I cannot say. 

Q Well the approximate date? A Well approxi¬ 
mately — like I say, I just do not recall at this timfi. 

Q Well was it in 1943 or 1942 or 1941? Do you re¬ 
member when it was that the cesspool was installedj? Was 
it during one of those years or was it during this yqar? A 
Well, I just don’t — 

Q (Interrupting) Was it last year? A I thinly it was 
some time last year. I know I had a lot of difficulty in 
getting material and in order to get material and permis¬ 
sion to hook on to the fire plug which was the closest place 
and which was about one and a half blocks away, ij had to 
go down the side of the road in the pasture there and dig a 
trench and bury three quarter inch pipe for approximately 
three to five hundred feet I guess. 

Q But you received a notice regarding this matter that 
we are discussing now as late as May 29,1942. Therefore, 
would it be correct to say that it was subsequent to 
189 May 29, 1942, that you installed that cesspool? A 
1942? 

Q Yes, May 29, 1942. Was it subsequent to thajt time? 
A It was around that time I think. 
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Q Did yon take any steps to install a cesspool after yon 
received the first notice, which was February 9, 1940? A 
We tried to arrange some means to take care of the situa¬ 
tion but we had no means other than a cesspool and we 
were told that a cesspool would not be efficient without 
water. A toilet installed in the house without water would 
develop odors which would bring about and cause ill health. 

Q I think you testified that you installed a pipe line 
from the city water mains to the transmitter house. A 
Yes, sir. 

Q Well, when was that done? A It was made when 
the Commission notified us that the sanitary conditions 
were improper. 

Q Now just a moment, please. You say when you were 
notified by the Commission. Can you state just how you 
received the first notice? A No, sir. I do not recall it. 

Q Do you remember when you received the first notice? 
A No, sir. I have a very poor memory as to dates. I 
must be fair about that. 

190 Q Well was it after February 9, 1940? A As 
to the date, as I said, I do not remember, but I do 
remember receiving these orders from the Commission 
and I realized the situation and I took the matter up with 
the City administration and explained to them about it 
being the federal government and told them that I would 
have to hook on to the public hydrant there and get water 
whether they liked it or not or I would have to disregard 
the request of the Commission. Therefore, I was forced 
to hook on to the city hydrant even though I was faced with 
a fine. 

Q You say you finally did install a pipe line? A Yes, 
sir. 

Q Why didn’t you make that installation when you re¬ 
ceived the first notice in February of 1940? A Because I 
was facing a violation of the City laws and couldn’t secure 
any of the water from those dairies around there and I was 
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out in the middle of a pasture ground. I was like a man 
standing on an island. 

* * * • 

197 Mr. Carlson, I hand you the program log hf May 
23,1941, and I want you to point out where between 

the hours of 8:00 a.m. and 10:00 a.m. the person maintain¬ 
ing the log made the record in the log that records and 
transcriptions were announced as such? A Well, the 
logs here indicate that the program column, beginning and 
ending column — the begining of the morning serenade was 
registered on at 8:00 a.m. at the beginning of the pijogram. 
This is the same program continuously on through jto way 
down there to 10:00 o’clock which concluded that program 
which the entry plainly shows the ending of. 

Q But you haven’t pointed out that the person main¬ 
taining the log showed that records and transcriptions were 
announced. A Well, you can see here that the 1 <?g indi¬ 
cates that the program was announced, that the transcrip¬ 
tions and records were announced as indicated therO. 

Q Well, does it show that the records and transcriptions 
were announced as such at 8:00 o’clock, 8:30 o’clock, 9:00 
o’clock, and 9:30 o’clock? A It is customary when the 
station identification is given on the hour and half 

198 hour that it is announced that it is a program of 
electrical recording or electrical transcription by 

studio presentation. 

Q Point that out, please, on the log, will you? A The 
program of records and transcriptions shown here as be¬ 
ginning at 8:00 o’clock. It was announced that tjie pro¬ 
gram of records began at that time and that the program 
of records continued until 10:00 o’clock. Between the time 
it began and ended announcements were made as it is 
shown here on the hour and half hour, but as I indicated 
here, as reported by Mr. Gray, the man on duty might 
have failed to mark it on his log. 

Q But he didn’t mark it on the log, is that right? A 
That seems to be right. 


i 

i 

i 
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Q Now I direct your attention to 12:00 noon, that is 
the period from 12:00 noon to 2:00 p.m. Were the same 
conditions true? A Yes, sir. 

Q The log does not show it. A That is right. 

* • * * 

211 Q What items of equipment do you have for 
checking audio frequency distortion and how long 
have you had such items of equipment? A I have none. 

Q You have no such items of equipment? A No, sir. 
I might add that a distortion meter was contemplated but 
we were trying to see where we could secure one at the 
present time if it was possible to under present conditions 
and thereby help matters out. 

• • • * 

214 Q How often do you check the transmitter equip¬ 
ment for carrier shift? A Well, it is under con¬ 
stant observation. 

Q I wrant to know how often you check the transmitter 
equipment for carrier shift. A We have a regular sched¬ 
ule with the Van Nostrom Engineering Company. 

Q I am talking about the carrier shift and not the fre¬ 
quencies. A I understand that. We also maintain a fre¬ 
quency at that time and at the time we maintain a fre¬ 
quency we check the carrier shift to the best of our abil- 
itv. 

m 

215 Q Howr do you go about checking the carrier 
shift? In other words, what is your procedure? A 

We haven’t any other than notice the drift of the modula¬ 
tion monitor and the voltage meter as indicated by Mr. 
Grimwood, w’hich he tells me the carrier shift is thus and 
so in his instructions. 

Q Well, how do you check it — you must have some 
procedure that you follow? A Other than keeping our 
modulation at the proper percentage and not over modu¬ 
lation. Our transmitter is so designed that there is not 
likely to be a carrier shift. The specifications are in line 
with the Commission — 
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Q (Interrupting) But you must have some procedure. 
Now if you don’t have any procedure that you follo'jv, you 
can so state. A None other than as stated. 

Q What percentage of carrier shift do you perjnit to 
exist? A I think I cleared that up by stating I h|ad no 
means of determining carrier shift. That should make that 
clear. 

Q Have you lost any time on the air for the years 1941, 
1942, or 1943, because of transmitter failure? A Y4s, sir. 

Q How much time ? 

i 

• * * * 

216 A Well it might be more than that. Yep, sir, 
there was one particular occasion that I knj>w of 
where it took more than four hours for that particular oc¬ 
casion alone. But I don’t think that the whole losis will 
exceed eight hours. 

The Presiding Officer: Do you mean per year ? 

The Witness: Yes, sir. 

* * * * 

218 Q Now you have received a number of Official 
notices in reference to the maintenance of your pro¬ 
gram and operating logs. Do you have any procedure to 
check on the operator to see if the program log and the 
operating log are properly maintained? A Yes, ^ir. I 
personally, either myself or my secretary, check ov£r the 
logs to see that they are signed properly, that is, properly 
signed off and on, and whether a record has been made 
of the records and the transcription programs apd so 
forth, but here of late the operators or announcers! have 
been so difficult to obtain that we are having to take on a 
lot of green men and it is a job to keep them in line, j 

Q That may exist at the present time but some of! these 
notices that were served on you date several years back. 
A Quite so but we have had to practically use what we 
could secure in the line of operators and announcers for 
the reason we are a small local station and they come to 
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us not being qualified and those that are qualified they go 
to the higher powered stations and as soon as we get them 
qualified we find they are bidding for them so much so as to 
come right up there in the office and engage the men there. 

• • • * 

219 Q That was in the past. What procedure have 
you at the present time to see that the logs are prop¬ 
erly maintained? A At the present time the man on duty 
in the morning. Mr. Landry, who is the morning an¬ 
nouncer, he is instructed to check the logs before going off 
and if any signatures are missing or if the men have been 
careless, to call their attention to it, and if it is continued 
we just have to release them, that is all. There is nothing 
else we can do. 

Q Do you personally make a check of the logs? A 
Yes, sir, I check Mr. Landry’s work. 

Q Now this procedure that you speak of, is that recently 
established or has it existed in the past? A No, this pro¬ 
cedure has been recently started. 

Q Well, how recent? A Well, I wouldn’t say as to 
that. It has been within the last month or so. 

* * • * 

223 Mr. Aranson: It is stipulated by and between 
counsel for the licensee of Station WJBW and coun¬ 
sel for the Commission that Commission’s Exhibits C-l to 
C-6 which have been received in evidence, are true and cor¬ 
rect copies of the Commission’s official notices served upon 
the licensee of Station WJBW and that the conditions 
stated in said exhibits existed at the time or times set forth 
therein. 

It is further stipulated that the Commission’s official 
notices served upon the licensee of Station WJBW, being 
Commission’s Exhibits 7 through 9, be considered in this 
hearing as part of the hearing in this case. 

It is further stipulated by and between counsel of the 
licensee of Station WJBW and counsel for the Commission 
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that replies made to the Commission on official notices by 
the licensee of Station WJBW be considered as part of the • 
record of the case as Commission’s Exhibits C-23 through 
and including Exhibit No. C-48. 

224 The Presiding Officer: There being no objection, 
they will be received and admitted in evidence^ 

I 

• # • # 

Q Mr. Carlson, I want to call your attention to the in¬ 
spector’s report of June 4, 1941 and want to ask you why 
you didn’t have your antenna resistant measurements made 
in time to have your station operating as required by the 
rules. A I was unable to get the services of an engineer 
at the time and, therefore, couldn’t have it made. 

i 

* • * • 

225 Louis J. N. du Treil, 

called as a witness by and on behalf of the Commis¬ 
sion, having been first duly sworn, was examined ai?d tes¬ 
tified as follows: 

i 

Direct Examination 
By Mr. Aranson: 

Q State your name please, sir, and your occupation. A 
Louis J. N. du Treil. 

Q And your occupation, please? A Inspector foi the 
Federal Communications Commission located in Nejw Or¬ 
leans, Louisiana. 

Q How long have you been employed by the Federal 
Communications Commission? A Since August 16, 1941. 

Q You are attached to the New Orleans field officb? A 
Yes, sir. 

Q In the course of your employment did you make an 
inspection of radio station WJBW on February 9, 1940? 
A Yes, sir. 

Q I hand you for the purpose of identification official 
notice of February 9th, 1940 and ask you if you served 





•54 


this notice as the result of your inspection on that 

226 date? A Yes, sir. 

Q Did you examine the operating logs of the 
station covering the date of your inspection? A Yes, sir. 

Q Did you make any observations as to the manner in 
which the operating logs were being kept at the time of 
your inspection? A At the time of the inspection, the 
operating log had been written up in advance. 

Q In advance of what? A In advance of the time of 
my visit or arrival. 

Q Did you examine the program logs covering the date 
of your inspection? A Yes, sir. I did. 

Q What did that disclose? A The program log didn’t 
contain clear entries as to the station identification and the 
announcements of call letters. 

Mr. Aranson: Mr. Examiner, vre now offer in evidence 
official notice of inspection of February 19, 1940 as Com¬ 
mission^ Exhibit Number 49. 

The Presiding Officer: There being no objection, it will 
be so received. 

(DOCUMENT REFERRED TO WAS MARKED 

227 COMMISSION’S EXHIBIT NO. C 49 FOR IDEN¬ 
TIFICATION AND RECEIVED IN EVIDENCE.) 
By Mr. Aranson: 

Q I hand you for the purpose of identification Commis¬ 
sion’s Exhibit Number C 50 and ask you if you served this 
official notice on the licensee of station WJBW. A Yes, 
sir, I did. 

Mr. Gatlin: What is the date of that ? 

The Witness: May 18,1942. 

Q I direct your attention to this log of May 18, 1942 
and ask you to look there between the hours of 5:00 and 
6:30 p.m. and ask you to state if station WJBW announced 
at intervals that records were being used. A They made 
no such announcements at thirty minute intervals. 

Mr. Aranson: I now offer in evidence as the Commis- 
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sion’s Exhibit Number C 50 official notice as the result of 
the inspection of May 18,1942. 

The Presiding Officer: Are there any objections? 

Mr. Gatlin: No objections, Mr. Examiner. 

The Presiding Officer: It will be so received ajid ad¬ 
mitted, then. 

(DOCUMENT REFERRED TO WAS MARKED COM¬ 
MISSION’S EXHIBIT No. C 50 FOR IDENTIFICA¬ 
TION AND RECEIVED IN EVIDENCE.) 

By Mr. Aranson: 

Q Now I hand you for the purpose of idebtifica- 

228 tion Commission’s Exhibit No. C 51 dated May 29, 
1942 and ask if this is the official notice that was 

served on the licensee of station WJBW. A Yes, |sir. 

Q Now, on May 29,1942 you made an inspection jof sta¬ 
tion WJBW, did you not? A Yes, sir. 

Q Who was with you on that inspection? A Mjr. An¬ 
derson, Inspector Anderson of our office. 

Q In the course of your inspection did you inspect the 
operators log? A Yes, sir. 

Q Will you state what the operating log entries showed? 
A Thev showed — 

Mr. Gatlin: Just one moment, please. The log |would 
be the best evidence, Mr. Examiner. 

The Presiding Officer: Are the logs available ? 

Mr. Aranson: They are in evidence, Mr. Examiner. 
The Presiding Officer: If we have the logs, they would 
be the best evidence, naturally. 

Mr. Gatlin: I didn’t object to the testimony, that I is the 
other testimony, because the witness stated the entries had 
been made in advance but this is entirely different. 

229 Mr. Aranson: I have a follow up question that 
will explain that. I intend to ask the witness what 

he observed or rather, whether he did observe the antenna 
ammeter to read at that time. 

Mr. Gatlin: That would be objectionable, Mr. Exami¬ 
ner, because there is no charge that they have been tam¬ 
pered with. 

i 


! 
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Mr. Aranson: I am attempting to show what the read¬ 
ing was. There is no charge that the logs have been tam¬ 
pered with. 

The Presiding Officer: Is that the log here ? 

Mr. Aranson: Yes, sir. 

The Presiding Officer: Read the question, Mr. Reporter. 

(Question read.) 

Mr. Gatlin: I have no objection now as he has the log 
before him, Mr. Examiner. A The log shows that the an¬ 
tenna current was 1.6 amperes. 

Q Did you observe what the antenna ammeter read at 
the time? A Yes, sir. 

Q What was it? A The meter read 1.55 amperes. 

Mr. Gatlin: What was the log reading? 

230 The Witness: 1.6. 

Q Will you examine the log and state- whether it 
indicates the time when programs began and ended. A 
This program log does not indicate the time that the 
program began and ended. 

Mr. Gatlin: Just a moment, please. Mr. Examiner, 
that is an operating log and not a program log that he is 
looking at. This is the operating log, here. 

Q I will ask you whether this log of May 29, 1942 
showed the time when programs began and ended. This 
is the program transmitter log. A The transmitter log 
does not show when the program began and ended on May 
29,1942. 

Mr. Gatlin: In view of the fact that the log does show 
it, and it is the best evidence, I ask that the answer of the 
witness be stricken because it is plainly evident that the log 
does show that information. 

The Witness: I fail to recognize an entry showing that 
the programs went on the hour or went off at the hour. 

Mr. Gatlin: Well, Mr. Examiner, I cannot have Mr. 
Carlson show the witness, but the log shows it very plainly, 


sir. 



Mr. Aranson: The witness has made the comment as to 
what he found. 

231 Mr. Gatlin: I beg to differ with you. Thje wit¬ 
ness only says he cannot find it. 

The Presiding Officer: That goes to the weight pf the 
evidence and not to the complicancy of it. 

Q I hand you the program log for May 29, 1942 being 
applicant’s exhibit number 5 and ask you to look pt that 
log. A Yes, sir. 

Q Now did the program logs kept at the transmitter on 
that date of your inspection contain entries that mechani¬ 
cal music was played between the hours of 10:00 p.tti. and 
midnight. A There are no such entries shown herfe. 

Mr. Gatlin: The log is the best evidence, Mr. Examiner. 
The Presiding Officer: The witness has the log before 
him. 

Mr. Gatlin: I still insist that the best evidence Would 
be the log itself. What does the log show. 

Mr. Aranson: In addition thereto, as part of the weight 
of the evidence replies that the licensee made to these dis¬ 
crepancy reports, and the logs are not the total evidence 
in the case. 

232 Q Did you listen to radio station WJBW op May 
29, 1942 at 10:00 p.m. A Will you repeal that 

please? 

Q I will withdraw that question as I don’t think this 
witness made that observation and I will put it thisi way. 

Mr. Aranson: At this time I wish to offer Commission’s 
Exhibit number C 51 in evidence. 

The Presiding Officer: Are there any objections? 

Mr. Gatlin: No objections, Mr. Examiner. 

The Presiding Officer: It will be admitted. 
(DOCUMENT REFERRED TO WAS MARKED COM¬ 
MISSION’S EXHIBIT NO. C 51 FOR IDENTIFICA¬ 
TION AND RECEIVED IN EVIDENCE.) 

Mr. Aranson: I believe that is all, you may take the 
witness. 
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235 Theodore G. Deiler, 

called as a witness on behalf of the Commission, having 
been first duly sworn, was examined and testified as fol¬ 
lows: 


Direct Examination 
By Mr. Aranson: 

Q State your name and occupation, please, sir. A 
Theodore G. Deiler. 

Q And your occupation, please? A Inspector in 
charge of the New Orleans Office of the Federal Commu¬ 
nications Commission. 

236 Q How long have you been connected with the 
Federal Communications Commission? A The ex¬ 
act date is a little bit hazy. However, I think it was De¬ 
cember 21,1919. 

Q I hand you Commission’s Exhibit No. C 52 for iden¬ 
tification and ask you if you served this official notice on 
the licensee of station WJBW. A Yes, sir. I did. 

Mr. Gatlin: What is that date, please ? 

The Witness: May 21st, 1942. 

Q In the course of your employment did you listen to 
the transmission of station WJBW on May 21, 1942? A 
Yes, sir. I did. 

Q Did you observe apparent audio frequency distor¬ 
tions? A Yes, sir, I did. 

Q Will you describe it, please? A Weil, it is very 
hard to describe. It was a very bad distortion and prob¬ 
ably the best description would be to say that it was not 
understandable. In other words, you couldn’t tell wdiether 
it was a saxophone playing or a man talking or whether 
there was a violin playing or whether it was an organ. In 
other words, it was absolutely undistinguishable. That is 
exactly the way it sounded to me. 

Q That is your interpretation of it? A Yes, 
sir. 


237 
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Q Now, I am speaking of the inspection of May 21, j 1942. 
A Yes, sir. That is correct. 

Mr. Aranson: I now offer in evidence, Mr. Examiner, 
Commission’s Exhibit Number C 52 being an official notice 
of the Federal Communications Commission of Mav!21st, 
1942. 

The Presiding Officer: Any objections ? 

Mr. Gatlin: No objections, Mr. Examiner. 

The Presiding Officer: It will be admitted. 
(DOCUMENT REFERRED TO WAS MARKED COM¬ 
MISSION’S EXHIBIT NO. C 52 FOR IDENTIFICA¬ 
TION AND RECEIVED IN EVIDENCE.) 

Mr. Aranson: I believe that is all. You may take the 
witness. 

* * * # 

i 

! 

238 George P. Anderson, 

called at a witness on behalf of the Commission,! hav- 

7 | 

ing been first duly sworn, was examined and testified as 
follows: 

Direct Examination 
By Mr. Aranson: 

239 Q State your name and occupation, please. A 
George P. Anderson. 

Q And your occupation, please. A Assigned td the 
New Orleans Federal Communications Commission ^s a 
radio inspector. 

Q Were you in the employ of the Federal Commuhica- 
tions Commission on May 29, 1942? A Yes, sir. I [was. 

Q I hand you for the purpose of identification Commis¬ 
sion’s Exhibit Number C 53 and ask you if you served ppon 
the licensee of station WJBW this official notice. A Yes, 
sir. I did. 

Q Now, did you make an inspection of station WJBW 
on May 29,1942? A Yes, sir. I did. 


! 

i 

i 
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Q Was there another inspector with you on that occa¬ 
sion? A Yes, sir. 

Q Who was that inspector? A Mr. Theodore Du 
Treil. 

Q In the course of your inspection did you inspect the 
operating logs of the station? A Yes, sir. We did. 

Q Did you observe what the antenna ammeter 

240 read? 

Q Will you state what it was? A It was 1.55. 

Q Amperes? A Yes, sir. 

Q Will you examine the log I just put in front of you 
and state what the log shows? A The log shows 1.6 am¬ 
peres. 

Q Will you examine the program log of that date and 
state whether the program log kept at the transmitter on 
the date of your inspection has a record there that the me¬ 
chanical reproductions were made between the hours of 
10:00 p.m. and midnight. 

Mr. Gatlin: Mr. Examiner, the log is the best evidence, 
please sir. 

Mr. Aranson: I am asking the witness to comment on 
what the log itself read and as he noticed at the station. 

The Presiding Officer: Does it purport to be in the same 
position now as it was then? That is, were there any 
changes? 

Mr. Aranson: That is a question that only the witness 
can answer, Mr. Examiner. 

The Presiding Officer: The log is the best evidence, of 
course. A If this is the program log that was kept 

241 at the transmitter between the hours of 10:00 p.m. • 
and midnight, I couldn’t say because the inspection 

was completed before that time. 

Q Did you examine the log at the time of your inspec¬ 
tion? A If this is the evening in question, I see no desig¬ 
nation of a.m. or p.m. on it. 

The Presiding Officer: Your examination was when? 

The Witness: It was in the morning. 


The Presiding Officer: Look at your inspection report 
and let me know. 

The Witness: It is in our files, Mr. Examiner. I be¬ 
lieve it was about 10:00 o ’clock in the morning when we 
made our inspection. 

The Presiding Officer: That will not help you any then. 

Q Did you listen to station WJBW on May 29th after 
10:00 a.m.? A Yes, sir. I was at the transmitter at the 
time. 

Q Did the announcer announce the program as being re¬ 
corded? A No, sir. He did not. 

Q Was that announcement entered in the log? A Yes, 
sir. It was. 

242 The Presiding Officer: How would you know 
that? Let’s get it straight. 

The Witness: You see, I was present with the person 
keeping the log at the time. He was also the announcer of 
the station. 

Mr. Aranson: Mr. Examiner, the Commission wishes to 
offer as Exhibit Number C 53 the official notice served on 
the licensee of station WJBW on May 29,1942. 

The Presiding Officer: Are there any objections? 

Mr. Gatlin: No objections, Mr. Examiner. 

The Presiding Officer: It will be so admitted theh. 

(DOCUMENT REFERRED TO WAS MARKED pOM- 
MISSION’S EXHIBIT NO. C 53 FOR IDENTIFICA¬ 
TION AND RECEIVED IN EVIDENCE.) 

Q Now, I hand you for the purpose of identification 
what has been marked as Commission’s Exhibit Number C 
54 and ask you if you served this official notice on llhe li¬ 
censee of station WJBW, the same being dated March 9, 
1943. A Yes, sir. I did. 

Q That was as a result of an inspection made Mairch 9, 
1943? A Yes, sir. 

Mr. Gatlin: Inasmuch as the applicant’s exhibitjnum- 
6, which is the program log for March 9, 1943, is 

243 in evidence, we won’t ask any questions at this time 
in respect to that log. 

Mr. Aranson: Mr. Examiner, the Commission at this 
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time wishes to offer in evidence as exhibit number C 54 
the official notice as a result of the inspection of the station 
made March 9,1943. 

The Presiding Officer: Any objections ? 

Mr. Gatlin: No objections, Mr. Examiner. 

The Presiding Officer: It will be so admitted. 

(DOCUMENT REFERRED TO WAS MARKED COM- 
MISSION’S EXHIBIT NO. C 54 FOR IDENTIFICA¬ 
TION AND RECEIVED IN EVIDENCE.) 

Mr. Aranson: That is all. You may take the witness. 

* * * # 

244 J. G. Rountree, 

called as a witness on behalf of the Commission, 
having been first duly sworn, was examined and testified 
as follows: 

Direct Examination 
By Mr. Aranson: 

Q State your name and occupation, please. A J. G. 
Rountree. 

Q And your occupation? A Intercept officer of the 
Federal Communications Commission in the New Orleans 
office. 

Q In the course of your employment did you make an 
inspection of station WJBW on December 4, 1941. 

245 A Yes, sir. I did, in the company of Inspector Gray. 

Q At the time of your inspection did you listen 
to the monitor speaker? A Yes, sir. I did. 

Q Did you hear spurious emissions? A Yes, sir. I 
did. 

Q Well, describe it? A It was a case of a guttural 
tonal quality where the tone does not come out clear. As I 
recall it, the operator on duty attempted to raise the modu¬ 
lation to the point where it would meet the Commission’s 
requirements for minimum modulation. He was unable to 
do so but he raised it again and the audio distortion in¬ 
creased to a very noticeable degree. 
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Q Did you observe the modulation monitor? A Yes, 
sir. 

Q What did you observe? A I observed two things: 
The modulation did not reach the minimum of eighty-five 
per cent that is described by the Commission’s regulations 
for regularly occurring peaks. I also observed that the 
modulation was somewhat lopsided. As I recall the;nega¬ 
tive reached a peak of eighty per cent and a positive of 
about fifty. 

Q Now, during your inspection did you inspect 

246 the fence around the base of the tower? A Y^s, sir. 
I did. 

Q State what happened? A I touched the fencie and 
received a very severe shock and I traced a wire th^t was 
connected to this fence and found that it was connected 
up with an incandescent lamp above. 

Q Did you observe how the monitor speaker was con¬ 
nected? A The audio power was set to this monitor 
speaker from a pair of twisted wires. The monitor speaker 
itself was equipped with a female plug on the case fqr the 
connection. These two wires which were feeding the audio 
power to the monitor speaker had their ends bared and 
shoved into two holes of the socket and were held in place 
by match sticks. 

Q Now, did you make an inspection of station WJBW 
on January 2,1942? A Yes, sir. I did, in company with 
Inspector Gray. 

Q At that time, did you listen to the monitor speaker? 
A Yes, sir. I did. 

Q Did you observe distortion? A Yes, sir. I did. 

Q Was it of the same type that you observed on 

247 December 4? A It was much of the same type. 

Q What did the modulation monitor indicate in 
regard to carrier shift? A It indicated ten per cept. 

Q What did you find in regard to the operating power? 
A The power was 259 watts as I recall. 

Q Now, I hand you Commission’s Exhibit No. C 55 and 
ask if you served this official notice on the licensee of 
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radio station WJBW or caused it to be served on the 
licensee of station WJBW on August 9,1942? A Yes, sir. 
I did. 

Q Will you state whether you observed the tiansmis- 
sion of the station on August 9, 1943 from 10:06 to 11:00 
a.m., Central War Time? A Yes, sir. I did. 

Q Will you state what you observed? A I observed 
that the station was late signing on the air that morning. 
It signed on at 10:06 and began playing mechanical rec¬ 
ords. Those records were played until approximately 
11:00 a.m. that morning and were not identified as mechan¬ 
ical records at any time before, during or after the pro¬ 
gram. 

Mr. Aranson: Mr. Examiner, I now wish to offer 
248 in evidence Commission’s Exhibit No. C55 being 
the official notice served on the licensee as a result of an 
inspection made of the station August 9,1943. 

The Presiding Officer: Any objections? 

Mr. Gatlin: No objections. 

The Presiding Officer: It will be admitted. 

(DOCUMENT REFERRED TO WAS MARKED COM¬ 
MISSION’S EXHIBIT NO. C 55 FOR IDENTIFICA¬ 
TION AND RECEIVED IN EVIDENCE.) 

Mr. Aranson: I believe that is all. You may take the 
witness. 

* • * • 

Cross Examination 
By Mr. Gatlin: 

250 Q Now, getting on this fence proposition. You 
took as I understand the full output of that fence when 
you touched it. A I touched the fence only momentarily. 

Q You received a distinct shock? A I received a hard 
shock. 

Q Did you suffer any ill effects from it? A No, sir. 
Not to my knowledge. 

Q You didn’t go to see a doctor then? A No, sir. 

Q You found that it connected through a 110 
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251 volt light bulb into a 110 volt circuit, did you not? 
A Yes, sir. 

Q So it was hooked up in a series with the light! bulb? 
A Yes, sir. 

Q It was impossible for anyone to receive serious in¬ 
juries on a 110 volt line hooked up in that manner, is that 
correct? A I cannot say as to that. 

Q Are you an engineer? A I am a radio engixieer. 

Q You don’t mean to say that under such circumstances 
you cannot say whether serious injuries can be received. 

Mr. Aranson: Now, please. Just a minute. This wit¬ 
ness was not put on the stand as an expert radio engineer. 
He was put on to testify as to what his inspections dis¬ 
closed. 

The Presiding Officer: I believe he testified he didn’t 
know. 

Mr. Gatlin: Mr. Examiner, I cannot understand why 
a man who holds himself out to be an engineer <^annot 
testify to a simple question like that. 

The Witness: If Counsel will provide me with the cur¬ 
rent that is considered legal, I might be able to figure it 
out. 

252 Q Didn’t you call it to the attention of who¬ 
ever was on duty at the time? A Yes, sir. jl did. 

Q Very forcibly, didn’t you. A No, sir. I didn’t 
think it was very forcibly. I merely told him that it was 
not in keeping with good engineering practices. 

Q Was it removed then? A When Mr. Carlson came 
he saw that it was removed at once. 

Q *Were you there then? A Yes, sir. 

Q And he removed it? A Yes, sir. 

279 Exhibit C-12 

FEDERAL COMMUNICATIONS 
COMMISSION 
OFFICIAL NOTICE 
Broadcast 
(Class of Service) 
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FCC Form 793 
(Revised May 1940) 

WJBW 

Call 

Station New Orleans La. 

Location 

To Radio Station WJBW, 

Jung Hotel, 

1500 Canal Street, 

New Orleans, Louisiana. 

Sir: 

An inspection of the above station indicates that the 
requirements of law, treaty, or the rules and regulations 
of the Commission have not been complied with in the 
following particulars on June 4, 1941 

(date and time E.S.T.) (GMT) 

1. Station not using direct method for power measure¬ 
ment. (Federal Communications Commission Rules & Reg¬ 
ulations, Rule 3.51). 

2, 3, 4—Items below stated as cleared in licensee’s letter 
in reply to 793 of May 28,1941, but no improvement noted. 

2. Carrier shift excessive—observed to be 30%. (FCC 
Rules & Regulations, Rule 3.46(5). 

3. Audio frequency distortion as observed by ear — 
excessive. (Rules & Regulations of FCC, Rule 3.46, Good 
Engineering Practice 12-A). 

(Cont’d on 2nd Sheet) 

Yours very truly, 


Inspector 

(Monitoring Station or District Headquarters) 

New Orleans 


Noted 


Oct. 17,1942 
June 13,1941 
Date mailed 
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280 


SEE REVERSE SIDE FOR ADDITIONAL 
INFORMATION 

i 

FEDERAL COMMUNICATIONS 
COMMISSION 
OFFICIAL NOTICE 


(Class of service) 


FCC Form 793 
(Revised May 1940) 


Call 


Station 


Location 


To 
Sir: 


An inspection of the above station indicates that the 
requirements of law, treaty, or the rules and regulations of 
the Commission have not been complied with in the follow¬ 
ing particulars on .1. 

(date and time E.S.T.) (GMT) 

4. Audio quality very poor as observed by ear arid very 
drummy indicating poor frequency response. (FCC Rules 
& Regulations 3.46, Good Engineering Practice 12-A(4). 

5. Improper entry in log. Crystal temperature qf 52.5° 
shown as 52°. (Rule 3.90(4) of FCC Rules & Regulations). 

Yours very truly, 

Claude M. Gray, 

Claude M. Gray, 

Inspector 

#8, New Orleans, La. 

(Monitoring Station or District Headquarters) 

TGD 
Noted 
6/6/41 
Date mailed 
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SEE REVERSE SIDE FOR ADDITIONAL 

INFORMATION 

• • • • 

440 Exhibit C-23 

RADIO STATION WJBW—New Orleans, La., 
Charles C. Carlson, Licensee. 

RESPONSE TO DISCREPANCY REPORT dated Feb. 

9 1940. 

STATE OF LOUISIANA 
PARISH OF ORLEANS: 

Charles C. Carlson, being duly sworn, deposes and 
says: 

That he is the licensee of Radio Station WJBW, 1200kc, 
New Orleans^ La., that in response to the Discrepancy 
Report of February 9,1940, he states as follows: 

Specification: Operating Log improperly kept in that 
entries are made in advance. 

Entries made in time column only, and only when a new 
employee was being “broken in” and this was done only 
once, and only for the purpose of showing the new employee 
how to keep the log; this practice will not be repeated. 

Specification: Operating log does not contain entries 
showing time program begins and ends. 

We believed that we were complying with instructions in 
this respect, but in view of the above specification, we have 
corrected our log accordingly. 

Specification: Program log does not contain clear entries 
as to station identification. 

This specification has been met in new log which has 
been arranged as set out hereinabove, and will be submitted 
to local supervisor for approval. 

Specification: Program log does not contain entries 
showing time records and transcriptions announced as 
such. 

This specification has been met in new log which has been • 
arranged as set out hereinabove, and will be submitted to 
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local supervisor for approval; this information haJ always 
been shown on log, but has now been clarified. 

Specification: Suitable facilities for operators welfare 
and comfort not provided. 

The transmitter is located within the city of New Or¬ 
leans, but in a suburban area. The Sewerage and Water 
Board of New Orleans has promised sewerage and water 
connections at an early date. The transmitter house is 
piped for such connections, and outhouse such as is in use 
in that vicinity is provided as a temporary expedient pend¬ 
ing the installation of indoor toilet facilities when Sewer¬ 
age connections are furnished by the Sewerage and Water 
Board of the City of New Orleans. Drinking wateij is fur¬ 
nished by electric cooler and bottled ozone water. 

Charles C. Carlson 
CHARLES C. CARLSON 
Licensee of WJBW 

Sworn to and subscribed before me this 15th day of 
February, 1940. 

Bernadette C. O’Dowd 
Not Pub. 

NOTARY PUBLIC 
(My Commission expires at death) 
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Exhibit C-27 


ANSWER TO DISCREPANCY REPORT j 
MAILED JUNE 6 1941 
STATE OF LOUISIANA 
PARISH OF ORLEANS: 

CHARLES C. CARLSON, being duly sworn, deposes 
and says: 

That he is the licensee of radio station WJBW ip New 
Orleans, Louisiana; that in answer to the discrepancy 
report mailed June 6, 1941, he says: 

1. Mr. Fred Grimwood, Blytheville, Arkansas, a radio 
engineer recommended by Gates American Corporation, 
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manufacturer of the transmitter, has been engaged to meas-. 
ure antenna resistance. Deponent reached him by long 
distance telephone June 9, 1941, and he advised he would 
be in New Orleans to attend to the matter within ten days; 
he being presently engaged in similar work at another sta¬ 
tion. 

2, 3,4. Adjustments have been made as stated in answer 
to previous discrepancy report to best of ability, and as 
stated in answer to specification No. 1 hereinabove, Mr. 
Fred Grimwood, Radio Engineer has been employed to 
completely review all equipment and make all adjustments 
that may be necessary. 

5. At time entry made in log as Crystal Temperature 
being 52 degrees it was correct. Due to Climatic condi¬ 
tions, Crystal temperature is subject to slight variance. 
Standard Blyley is being used. This will also be checked, 
however, by radio engineer. 

Charles C. Carlson 

Sworn to and subscribed before me, this 10th day of 
June, 1941. 

Chris A. Otz 

Notary Public 
NOTARY PUBLIC 

# * • • 

480 Exhibit C-49 

FEDERAL COMMUNICATIONS 
COMMISSION 

DISCREPANCY REPORT 

BROADCAST 
(Class of Station) 

FCC 793 

New Orleans, La. #8 
(Monitoring or district headquarters) 
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Station call WJBW ! 

Date Feb. 9,1940. 

Date mailed Feb. 13, 1940. 

To Cbas. C. Carlson 
947 Howard Avenne, 

New Orleans, La. 

I 

Sir: 

An inspection and/or observation of the transmissions 
of your station made on the above date indicates that the 
requirements of law, treaty, or the rules and regulations 
of the Commission have not been complied with in the 
following particulars: 

Operating log improperly kept in that entries are made 
in advance. (Rule 3.90) 

Operating log does not contain entries showing time 
program begins and ends. (Rule 3.90) 

Program log does not contain clear entries as station 
identification. (Rule 3.90) 

Program log does not contain entries showing time 
records and transcriptions announced as such. (Rule 3.90) 
Suitable facilities for operators welfare and comfort not 
provided. (Rule 3.46) 

You are directed to comply with rule 105.23 of the rules 
of the Commission governing Practice and Procedure, 
which requires that you submit, within 3 days of Receipt 
of this notice, a reply to the Federal Communications 
Commission, Washington, D. C., and a copy thereof to the 
above office. This rule supersedes rules 24-26 of the former 
Radio Commission’s Rules and Regulations. SEE RE¬ 
VERSE SIDE FOR ADDITIONAL INSTRUCTIONS. 

Yours very truly, 

I 

i 

...i. 

i 

Inspector. 

Noted_ 
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481 FEDERAL COMMUNICATIONS 

COMMISSION 

DISCREPANCY REPORT 


(Class of Station) 

FCC 793 


(Monitoring or district headquarters) 

Station call.. 

Date _ 

Date mailed_ 

To 

Sir: 

An inspection and/or observation of the transmissions 
of your station made on the above date indicates that the 
requirements of law, treaty, or the rules and regulations 
of the Co mmi ssion have not been complied with in the 
following particulars: 

SHEET #2. 

(As detailed in Good Engineering Practice, Sec. 12 D 2) 

(Sanitary inside toilet and running water suitable for 
drinking must be provided.) 

You are directed to comply with rule 105.23 of the rules 
of the Commission governing Practice and Procedure, 
which requires that you submit, within 3 days of receipt 
of this notice, a reply to the Federal Communications 
Commission, Washington, D. C., and a copy thereof to the 
above office. This rule supersedes rules 24-26 of the former 
Radio Commission’s Rules and Regulations. SEE RE¬ 
VERSE SIDE FOR ADDITIONAL INSTRUCTIONS. 

Yours very truly, 

L. J. N. du Treil 
Inspector. 


Noted TGD 
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Charles C. Carlson 

was recalled and testified further as follows :| 


Direct Examination 
By Mr. Gatlin: 

Q Mr. Carlson, under specification No. 20 here it is 
charged that you operated Station WJBW betweep. 12:00 
midnight and 6:00 a. m. on February 10, 1943, without 
obtaining authority from the Third Fighter Command, as 
required by the order of the Southern Defense Command. 
Can you explain that? A No, sir. Each time it was 
necessary for me to put a carrier on the air during these 
urgent times I was fully aware that it was necessary to 
notify the Third Fighter Command or whoever was in 
charge for the purpose to know that my carrier was 
494 on the air. Therefore, I used the method thiat was 
described by them to notify them by telephone. I 
called a telephone number that I was told to call aind ask 
if it could be arranged for fifteen minutes to check my 
carrier and determine whether or not I had remedied my 
trouble at the time. 

Mr. Aranson: May I ask who did you call? 

The Witness: I called a telephone number. It was a 
confidential telephone number. 

Mr. Aranson: Do you know who you spoke to ? j 

The Witness: No, sir. It was just a voice on the other 
end of the line and he said it would be all right. 

By Mr. Gatlin: 

Q Where did you get that telephone number? A I was 
given that number by the Interceptor Command. 

Q You called that number? A Yes, sir. 

Q And you explained to someone there what you were 
going to do? A Yes, sir. I told them when I would put 
the carrier on and take the carrier off. 

Q Now did you ever go on the air without first getting 
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that permission, that is, at any unusual hour? A No, sir. 
I am fully aware what that would mean. I would not 
attempt to put a carrier on that would interfere with 

495 the service of our nation. I have a boy of my own in 
the service and I want to render all service possible. 

Q Under specification No. 21 it is charged that on 
several occasions, namely, May 18th, May 11th, May 30th, 
June 19th and June 29th you failed to comply with the 
orders of the Third Fighter Command to report receipt 
of unscheduled radio silence tests signals transmitted by 
the key broadcasting station. Now will you explain your 
failure to receive and report those signals? A As I recall 
it, we were using every means and every precaution to 
receive those signals. In fact, we went to the extent of 
putting in two receivers so that in the event one failed the 
other one couldn’t fail. Also, we definitely instructed the 
men to be on the alert and to make definitely sure that 
those tones were not missed and that the signals were 
reported. However, it came to my attention later when 
we received one of those discrepancy reports. After check¬ 
ing over the circuits and the equipment and doing every¬ 
thing possible to eliminate it, I found we had a young man 
on duty who happened to be working in a night club as a 
musician at night. I didn’t know he was working there 
and working as an operator third class. He was working 
with me in the daytime. When conditions were so bad that 
we were notified that we missed those tones and that we 
were going to be responsible for missing them, I read the 
letter to those men and to each and every operator 

496 on duty as an extra measure of precaution, and each 
and every man promised me that they would coop¬ 
erate and do their very best. After reading the letter to 
the men I spoke to them and after I did this, this operator 
I was speaking of — his name was Faulkner — failed to 
come to work and I found later that he had gone out of 
town and took his wife and baby and left and a friend of 
his who lives at the same place that he lived in but across 
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the hall told me that he thought I knew that he was;going 
to leave because he didn’t want to get mixed up in missing 
those tone reports; but he didn’t tell me about it. If that 
man had given me an affidavit it would have cleared !us up 
and satisfied the Interceptor Command. But he didn’t do 
that. He just left town. 

Q Was that man on duty at the time ? A Yes, sir. At 
quite a number of times. j 

Mr. Aranson: Could you state specifically when h^ was 
on duty? 

The Witness: The logs will show when he was missing 
and also when he was on duty. It shows that he was on 
duty mostly in the evening. 

By Mr. Gatlin: 

Q Now Mr. Carlson, I will show you your operating log 
for May 11,1943. 

Mr. Aranson: March 18th is the first one. i 

497 Mr. Gatlin: But I couldn’t find that one apioug 
those papers there. 

Q Mr. Carlson, I will show you your operating lop for 
May 11, 1943, and I will ask you to indicate the operator 
on duty on that date. A In the morning the operator was 
Mr. Schmidt up until 3:00, and from 3:00 o’clock the op¬ 
erator in question was J. J. Faulkner. 

Q That was the man you spoke of? A Yes, sir, up 
until 11:00 o’clock that night. 

i 

# * • • 

i 

498 Q Now Mr. Carlson, I show you operating log 
for May 30, 1943, and I ask you to name the opera¬ 
tor who was on duty on that date. A Well, Mr. Schmidt 
was on in the morning, he came on at 7:54 or 8:00 arid he 
signed off at 1:00 o’clock, and was relieved by Mr. Contenu, 
who worked until 6:00 o’clock and he was relieved by (T. J. 
Faulkner at 6:00 p.m. and he stayed on duty until ill :00 
p.m. that night. 

Q Is that the Mr. Faulkner you spoke of? A Yes] sir. 
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Q Did I understand you that you found out him to be 
deaf? A I found him to be hard of hearing, I wouldn’t 

say deaf; rather, I was told he was hard of hearing. 

• • • • 

499 Q Now, Mr. Carlson, I show you your operating 
log of June 19,1943, and I ask you to state who were 

the operators on duty on that date? A Mr. Schmidt was 
the man who opened the station and he was relieved at 
3:30 p.m. by Mr. J. J. Faulkner, who stayed on duty until 
12:30 midnight. 

Q Was that the same man you contended to be hard of 
hearing? A Yes, sir. 

Q At the time you answered the discrepancy reports 
about these radio silence test signals, were you aware of 
it at that time? A No, sir. Not at the time I got the let¬ 
ter. At that time I called the men together after checking 
the equipment and using every precaution I read the letter 
to them. 

• • • • 

500 Q All right, Mr. Carlson, I will show you your 
operating log for June 29, 1943, and will ask you to 

state who were the operators on duty on that date. A Mr. 
Schmidt opened up at 8:00 o’clock and was relieved by Har¬ 
ris at 1:00 o’clock, and Harris was relieved by J. J. Faulk¬ 
ner at 6.00 p.m. who stayed on duty until 11:00 o’clock. 

Q That is the same Mr. Faulkner that you later found 

out was hard of hearing? A Yes, sir. 

• • • • 

501 Q Now, Mr. Carlson, you are charged with an 
additional violation on September 11, 1943, which is 

the last one of those violations. Can you explain how that 
occurred? A I don’t know who was on duty at the time 
and I cannot make a statement as to who was on duty. 

Q I will show you your operating log for that date. A 
What time was the violation? 

Q There has been no statement made as to the time of 
day. 
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Mr. Aranson: It was at 10:40 p.m. central war t|ime. 
The Witness: At 10:40 p.m.? 

Mr. Aranson: Yes, sir. 

A I was on duty at 10:40 p.m. And if you will notice 
here, I have the tone recorded on the back of the log there 
with my signature. 

Q Did you make a proper report of the receipt of 

502 that tone as required? A Yes, sir. I was in the 
habit of telephoning it in until I was told to sjend in 

a card or a letter and then I sent in a card and some were 
returned until I sent a letter confirming them all. "We are 

now using frank envelopes of the government. 

* • • • 

Q Now, Mr. Carlson, have you gone over all of your 
equipment and know that it is now in the best jpossi- 

503 ble condition? A Yes, sir. 

Q Have you instructed all of your employees 
of the necessity of receiving those signals? A Yes, sir. 

Q Do your employees know that any violations oh their 
part to receive those signals will result in their immediate 
dismissal? A Yes, sir. 

• • • • j 

! 

508 James W. Bray, j 

called as a witness on behalf of the Commission, hav¬ 
ing been first duly sworn, was examined and testified as 
follows: 

i 

i 

Direct Examination 

i 

• * • • 

i 

509 Q Now, Mr. Bray, were you on duty at the In¬ 
formation Center, that is, the New Orleans Informa¬ 
tion Center, on February 10, 1943, from 12:00 midnight to 
8:00 a.m. ? A Yes, sir. 

* j 

Q Can you state whether you received a request jfrom 
Radio Station WJBW for permission during the period 
from 3:10 to 3:20 a.m. Central war time, February 10, 


i 

i 

i 


i 
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1943, or at any other time that day to be on the air? A I 
did not. 

* • • • 

Cross Examination 
By Mr. Gatlin: 

Q Are you the only employee at the Third In- 

510 tercepter Command? A No, sir, I am not. 

Q Are you on duty there twenty-four hours per 
day? A No, sir. 

Q There are other people on duty there other times? 
A Yes, sir. 

Q There are other people who may have answered the 
telephone? A Yes, sir. 

Mr. Gatlin: I believe that is all. 

Redirect Examination 
By Mr. Aranson: 

Q I hand you Commission’s Exhibit No. C-57 and ask 
you if you caused this official notice to be served upon the 
licensee of Radio Station WJBW? A Yes, sir, I was. 

Q Were you on duty at the New Orleans Information 
Center on June 29, 1943, from 8:30 p.m. Central war time 
to 9:36 p.m. Central war time? A Yes, sir, I was. 

Q Now do you know of your own knowledge if Radio 
Station WWL transmitted a test signal at 9:30 to 9:36 p.m. 
Central war time June 29, 1943? A They transmitted, 
test signals to my knowledge at 9:30 to 9:36 p.m. that night; 
yes, sir. 

511 Mr. Aranson: Mr. Examiner, I wish to offer in 
evidence the official notice as the result of the in¬ 
spection made June 29,1943, which has been marked by the 
reporter as Exhibit No. C-57. 

The Presiding Officer: Any objection? 

Mr. Gatlin: No objection. 

The Presiding Officer: It will be so admitted. 

• • • • 
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J. G. Rountree, 

called as a witness on behalf of the Commission, 
having been first duly sworn, was examined and testified 
as follows: 


Direct Examination 


By Mr. Aranson: 

Q State your name and occupation, please, sir. |A J. 
G. Rountree. 

Q And your occupation. A Senior Liaison Offi- 

512 cer at the New Orleans Information Center. 

Q Do you have referred to you all correspond¬ 
ence received at the Center relating to radio balance tests? 
A Yes, sir, I do. 

Q Have you examined your records to see if you have 
received any report from Station WJBW concerning the 
station acknowledged it received test signals on March 18, 
1943, at 7:40 p. m.; and on May 30, 1943, at 12:43 p. m. 
Central war time; June 19,1943, at 10:36 Central war' time; 
and on June 29, 1943, at 8:30 p. m. Central war tim^; and 
at 9:36 p. m. Central war time on September 11, 1943; all 
of the dates being during the year 1943? A I have exam¬ 
ined the records and find no record from Station 'W'JBW 
relative to receiving those test signals. 

Q Has there been any change in the post office t|ox of 
the Information Center? A Not since it was established, 
to my knowledge. 

Q When was it established? A In the spring of , 1942. 
Q At this time I hand you some reports for th^ pur¬ 
pose of identification which have been marked by the 
reporter as Commission’s Exhibits C-58 to and including 
C-62. A Yes, sir. 

Q Now as the result of those reports that you did not 
receive, did you serve official notice on the licensee 

513 of Radio Station WJBW? A Yes, sir, I dicLj 

Mr. Aranson: Mr. Examiner, I now wish to offer 


i 

i 

i 
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in evidence the exhibits which have been marked by the re¬ 
porter C-58 through and including C-62 in evidence. 

The Presiding Officer: Any objection? 

Mr. Gatlin: No objection, Mr. Examiner. 

The Presiding Officer: They will be admitted. 

(DOCUMENTS REFERRED TO WERE MARKED 
COMMISSION’S EXHIBITS NOS. C-58 TO AND IN¬ 
CLUDING C-62 FOR IDENTIFICATON AND RE¬ 
CEIVED IN EVIDENCE.) 

By Mr. Aranson: 

Q Will you say how the telephone calls are answered 
at the Information Center? A The operator at the Infor¬ 
mation Center is under orders to answer that telephone 
line simply with the letters, “PBX”. 

Mr. Aranson: I believe that is all. You may take the 
witness. 


Cross Examination 
By Mr. Gatlin: 

Q Who do you work for? A The Federal Communica¬ 
tions Commission and I am assigned to duty at the Infor¬ 
mation Center as Liaison Officer. 

Q You are not employed by the Information 
514 Center, then? A I am not. 

Q You have nothing to do with instructing the 
employees at the switchboard? A In so far as my work 
is concerned they follow my instructions. 

Q Have you ever issued them any instructions? A I 
have instructed the Information Center’s official in charge 
of the switchboard to refer all calls in regard to radio 
silence tests to the Federal Communications Commission 
officer who may be on duty at the time. 

Q Now when you—no, I will put it this way: now when, 
was the last failure of Radio Station WJBW to receive 
one of those unscheduled silence test signals? A I can 
give you that information but it is not one of the points of 
the issue. 



Q Don’t you think that it would be wise to leave that 
up to the discretion of the Examiner? A Very well. The 
last case to my knowledge of failure to report a radio test 
signal was the failure to report it last Saturday afternoon 
at 2:08 p. m. 

Q And previous to that? A September 11, 194$. 

Q So between September 11, 1943, and last Saturday 
Station WJBW did report all of the other signal^? A 
Yes, sir, they have. 

515 Q Were several signals answered during that 
time? A I can estimate the number—there!were 

approximately six signals transmitted during that! time 
and this last occasion—was last Saturday, yes, sir^ No¬ 
vember 6th. 

Q Wat that a. m. or p. m.? A 2:08 p.m. 

Q And you have not so far received a report? A I 
have examined the mail that came in this morning and it 
is not in that mail or any previous mail. 

Q But since September 11, 1943, you have had but a 
single apparent violation although the time is still short, 
is that correct? A We have had one single apparent 
violation. I will not agree that the time is short, i 
Mr. Gatlin: I believe that is all. 

The Presiding Officer: Any further questions, gentle¬ 
men? 

Mr. Aranson: No questions. 

The Presiding Officer: You are excused, Mr. Rountree. 
Thank you. 

(Witness excused.) 

Mr. Aranson: We have one more witness, Mr. Exam¬ 
iner. Take the stand, Mr. Burck, please. 

Whereupon, 

Cyril B. Burck, 

called as a witness on behalf of the Commission, 

516 having been first duly sworn, was examined and 
testified as follows: 
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Direct Examination 
By Mr. Aranson: 

Q State your name and occupation, please. A Cyril 
B. Burck. I am Assistant Intercept Officer for the Federal 
Communications Commission. 

Q Were you on duty at the New Orleans Information 
Center on March 18, 1943, at 7:47 p.m.? A Yes, sir, I 
was. 

Q Were you on duty at the Information Center on May 
20, 1943, at 10:37 p.m.? A Yes, sir, I was. 

Q And were you on duty at the New Orleans Informa¬ 
tion Center on June 19, 1943, at 10:36 p.m.? A Yes, sir, 
I was. 

Q And also on September 11th at 10:40 p.m.? A Yes, 
sir. I was. 

Q I should have stated that all of those times men¬ 
tioned there were central war time. A Yes, sir. 

Q Do you know of your own knowledge that Radio Sta¬ 
tion WWL transmitted test signals on those dates and at 
the times mentioned to which you have just testified? A 
Yes, sir, that is correct. 

Mr. Aranson: That is all. No further questions. 
517 The Presiding Officer: Any further questions, 
gentlemen? 

Mr. Gatlin: No further questions, Mr. Examiner. 

The Presiding Officer: You are excused, Mr. Burck. 
Thank you. 

(Witness excused.) 

(This completes the full and complete transcription of 
the confidential and secret testimony.) 
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518 Ex A-7 


New Orleans, La. 
Weather 


WJBW 

Transmitter Log 


1230 KC - 250 Watts 
Dhte 

Monday, May 31,1943 











Type of 

Typeof 





Plate 





Program 

Program 

Car¬ 

Call 

Tms. 

Plate 

mill- 

Ant. 

Crstl. 

Freq. 

Studio 

Quarter 

Quarter 

rier 

Ltrs. 

Rdng. 

Volts 

amps Amps. 

Temp. 

Check 

1 2 

Hour 

Hour 




Schedule on 1:50 A.M. 



i 


259 

801 

759 

1270 

210 

1.41 

52 

0 

V 

Progrftm on 800 


30 

30 

1260 

216 

1.41 

52 

0 

V 

1 



900 

900 

1260 

215 

1.41 

52 

—1 

V 

| 



30 

30 

1260 

215 

1.41 

52 

—1 

V 

i 

| 



1000 

1000 

1260 

215 

1.41 

52 

—1 

V 




30 

30 

1220 

225 

1.41 

52 

—1 

V 




1100 

1100 

1275 

225 

1.41 

52 

—1 

V 

i 

i 



80 

80 

1220 

275 

1.41 

52 

—1 

V 

! 



1200 

1200 

1300 

205 

1.41 

52 

—1 

V 

j 



30 

30 

1260 

215 

1.41 

52 

—2 

V 

| 



100 

100 

1260 

215 

1.41 

52 

—2 

V 

i 



30 

30 

1200 

225 

1.41 

52 

—2 

V 

1 

i 



200 

200 

1200 

221 

1.41 

52 

—2 

V 

i 

i 



30 

30 

1200 

225 

1.41 

52 

—2 

V 







• 

• 

• 

• 


i 
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J. 1. Daspit, 





a witness called on behalf of the applicant and, hav¬ 
ing been first duly sworn, was examined and testified as 
follows: 


Direct Examination 

By Mr. Gatlin: ! 

Q Mr. Daspit, you have been employed by Mr. Carlson, 
the applicant in this case in a consultative capacity in radio 
station WJBW, New Orleans? A I have. 

i 

• • * * 

548 Cross Examination 

# • • • 

550 Q Now, as I understand, you say you checked 
the transmitter proper? A That is right. 

I 

l 

! 

i 

i 

* 

i 
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Q Now, what did you find as a result of that inspec¬ 
tion? A Well, the condition of the transmitter when I 
first checked it was a little different than the condition of 
the transmitter now. It is a rather long story. When I 
first checked it, this audio choke had not yet gone bad, and 
on my third check, I found out that Mr. Carlson had re¬ 
placed the original audio reactor by an emergency, or well, 
temporary replacement. It was one he happened to have 
on hand, and it was the only thing that would work in that. 

And it is with this temporary replacement that I had 
to make the majority of my tests and checks, and the re¬ 
sults of that are as stated in the report. 

Of course, if you wish me to go into detail as to exactly 
how I made those, I would be glad to oblige. 

Q Now, was the carrier shift measurements made for 
modulation frequencies other than 1000 cycles per second? 
A No, it was not. I thought that would be sufficient to 
indicate the general situation with regard to that. 

Q Well, what equipment was used to measure the 
551 percentage of distortion? A The percentage of 
distortion? The equipment that I used there was a cath¬ 
ode ray oscilloscope, and a fay shifting device, two audio 
transformers and one general radio voltage divider. And, 
of course, I worked on the transmitter equipment itself, 
so that was really part of the equipment. 

Q Did you use an audio oscillator or toner? A Yes, 
that was an audio oscillator. I should have mentioned 
that. Included in that last list of equipment, an audio 
oscillator and an auxiliary amplifier. 

Q Now, is it your intention to recommend to Mr. Carl¬ 
son to replace the modulation reactor and to measure the 
performance characteristics of the transmitter? A Yes. 
That was my recommendation on the report, that he re¬ 
place the present one which is definitely not of the proper 
dimensions, and which, in my estimation, is the main cause 
of the falling off at the lows and highs, with a standard 
replacement part from the Gates people or from the 
Thordarson people. 
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Q Do you know whether any effort has been made to 
find out whether that is obtainable? A Mr. Carlson has 
sent a telegram, I know that. 

Q Is that telegram here? A Yes. 

552 Mr. Gatlin: I have the telegram. If you wish 
me to introduce it with this witness, I will be glad 

to do so. 

Mr. Aranson: No, you can do it with the other yitness. 
By Mr. Aranson: 

Q Now, did you observe a material improvement in the 
transmitter by the adjustment you made on thej trans¬ 
mitter? A I would say there was considerable improve¬ 
ment, yes. Yes, I would say there was considerable im¬ 
provement. Would you wish me to try to enumerate 
any ways the improvement was? 

Q Yes. A I think the distortion was reduced by the 
adjustment I made to the push-pull modulating i system 
that was balanced up by means of—at the same time I 
made the distortion checks that was balanced by minimum 
of distortion. Well, he had one attenuator therej which 
was absorbing a little too much power from a present 
amplifier, and I eliminated that attenuator, and that con¬ 
siderably improved the situation. I would say the main 
improvement was made by proper balancing of thel modu¬ 
lator, and that resulted in considerable reduction in dis¬ 
tortion, down to the figures which I give you there. 

Now, exactly what the distortion was before the im¬ 
provements were made, I wouldn’t say exactly but— 

Q (Interposing) Then, of course, yop don’t 

553 know whether there was an improvement, not having 
observed it before then? A Well, I can spe that 

the situation was complicated by the fact that when I made 
my first checks, he had a different audio reactor ip there 
than when I made my second checks. 

When I made my first checks, on the audio reactor which 
burned out, and was defective at the time, I couldi notice 
distortion in the wave form. I could notice the distor¬ 
tion. 
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Now, at the time, there was too much distortion to even 
worry abont running a quantitative distortion test. I 
could see that something was wrong, and the thing which 
was wrong came out in the forefront by burning out, before 
we could find it. So there wasn’t any doubt as to what 
the trouble was. Exactly why that thing burned out, I 
am not prepared to say exactly. There were a number of 
contributing causes which could explain its burning out. 
I will go into that, if you wish. 

Q Do you know whether the performance characteris¬ 
tics now meet good engineering practice? A Well, they 
do within limits. For instance, the response of the trans¬ 
mitter is well within the standards set down by the 
F. C. C. within from 170 cycles to 5300 cycles, as I re¬ 
member it. And, at 100 cycles, which is the lower fre¬ 
quency of interest, the performance is about one 

554 and—you can see it on there better than I can— 
it is about one and a half db lower than the minimum 

requirements. At 7500 cycles, the performance is ap¬ 
proximately the same amount lower. Now, both of those 
discrepancies between the operating standards and the 
actual condition, in my opinion, are explainable on the basis 
of the faulty choke which he now has in the transmitter. 

In my opinion, both of those would be cleared up com¬ 
pletely by the introduction of the proper piece of equip¬ 
ment. 

* • • * 

555 Charles C. Carlson, 

* • # • 

Further Direct Examination 

* * • • 

556 Q Now, are you prepared, Mr. Carlson, to spend 
whatever sums of money may be necessary and to 

557 fully carry out the recommendations of the engi¬ 
neer Mr. Daspit to put that transmitter, studio 
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i 
! 

equipment and all of your technical equipment in the very 
best possible engineering condition? A Yes, sir. 

Q And are you in the process of completing that work 
at this time? A Yes, sir. 

Q Are you going to continue with it immediately? A 
I am going to continue with it until everything is bleared 
up to the satisfaction of the Commission and everybody 
concerned. 

Q Is it your intention in the future to keep that! equip¬ 
ment in the best possible engineering shape at all times? 
A Without question. 

Q And are you prepared to spend the amount of money 
necessary to keep it in that condition at all times? 

• • * 

560 J. I. Daspit, 

• • • • 

Further Cross Examination 

# • m m 

562 The Presiding Officer: Does the Commission 
have any further evidence? 

Mr. Aranson: Yes. 

An inspection was made of Station WJBW by Commis¬ 
sion inspectors on December 17, 1943. As a result!of that 
inspection, an official notice was served on the licensee of 
Station WJBW and a reply to that official notice whs made 
by the licensee of Station WJBW on December 23,1943. 

I ask that the official notice of December 17, 1943, and 
the reply thereto of December 23, 1943, be considered as 
part of the record in this case. 

Mr. Gatlin: I have no objection to that, Mr. Com¬ 
missioner. It is just a matter of getting everything in the 
record and cleaning it up once and for all, so I have no 
objection to incorporating this latest discrepancy! notice 
which I hope will be the last one for a long time. 

* • * # 
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596 Before the 

FEDERAL COMMUNICATIONS COMMISSION 
In re Application of 
Charles C. Carlson (WJBW) 

Washington, D. C. 

For Renewal of License 
Docket No. 6529 
File No. B3-R-444 

Order 

At a session of the Federal Communications Com¬ 
mission held at its offices in Washington, D. C., on the 27th 
day of June, 1946; 

The Commission having under consideration the appli¬ 
cation of Charles C. Carlson for renewal of license of Sta¬ 
tion WJBW, New Orleans, Louisiana; and 

It appearing that heretofore a hearing was held on said 
renewal application at New Orleans, Louisiana, on No¬ 
vember 8, 9 and 10, 1943, and at Washington, D. C., on 
December 30, 1943; and 

It appearing further that, since the date of said hearing, 
numerous additional official notices of alleged violations 
of the Commission’s Rules have been served upon the 
applicant; 

IT IS ORDERED, That the said application for renewal 
of the license of Radio Station WJBW involved in Docket 
No. 6529, BE, AND THE SAME IS HEREBY, DESIG¬ 
NATED FOR FURTHER HEARING upon the following 
additional issues: 

1. • To determine the technical and financial qualifica¬ 
tions of the applicant to continue operation of 
the station. 

2. To determine the nature and character of the 
program service rendered and proposed to be ren¬ 
dered by applicant. 

3. To determine whether Station WJBW complied 
with the orders of the Third Fighter Command 
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to report the receipt of unscheduled radio silence 
test signals transmitted by the key broadcast sta¬ 
tion on January 12, 1944, as required by the 
Order of the Southern Defense Command.] 

4. To determine whether Station WJBW was 
operated at any time from 12:00 M. to 6:0Q A. M., 
on March 1, 1944, without authority from the 
Third Fighter Command, as required by the 
Order of the Southern Defense Command: 

5. To determine whether on September 1, 1944: 

(a) The following spare tubes were on hand: 

1 Type 45; 1 Type RK 45; 1 Type 80, as 
required by Section 3.46 of the Rules and 
Standards of Good Engineering Practice 
12 E; i 

(b) The antenna was lighted in accordance with 
the specifications attached to the station li¬ 
cense, as required by Section 3.45 (d) of the 
Rules; 

(c) Suitable facilities for the welfare and com¬ 
fort of the operators were provided, as re¬ 
quired by Section 3.46 (d) of the Commis¬ 
sion’s Rules and the Standards of Good Engi¬ 
neering Practice 12 D (2). 

6. To determine whether the Civil Aeronautics Ad¬ 
ministration was notified of tower light failures 
and/or the resumption of illumination, re¬ 
quired by Section 3.404 (c) of the Rules, On the 
following dates: 

Failure Resumption 

February 27, 1944 February 27, 1944 

March 29, 1944 March 29, 1944 

August 16, 1944 Still out on 

September 1, 1944 

7. To determine whether the station’s operating log 
showed that the tower was lighted during the 
night of July 19-20, 1944; and, if not, whether 
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the Civil Aeronautics Administration was so 
notified, as required by Section 3.45 (d) and 
3.404 (c) of the Rules. 

8. To determine whether the station’s operating log 
indicated the duration of interruption to the car¬ 
rier wave at 2:04 P.M., July 29, 1944, as required 
by Section 3.404(b) of the Rules. 

9. To determine whether, on or about September 
2, 1944, February 24, 1945, February 25, 1945, 
and March 17,1945, the station’s transmitter was 
placed in operation by a person or persons not 
authorized to do so, in violation of Section 13.61 
of the Commission’s Rules, as modified by Com¬ 
mission Order 91 C. 

10. To determine whether on November 5, 1944, at 
9:30 P.M., 9:47 P.M., 10:00 P.M., and 10:30 
P.M., EWT, the operating frequency of the sta¬ 
tion was maintained within 20 cycles of the as¬ 
signed frequency, as required by Section 3.59 
of the Commission’s Rules. 

11. To determine whether from 8:30 P.M., October 
26, 1944, until 2:00 P.M., on October 27, 1944, 
the frequency monitor of the station failed to 
function properly in accordance with Section 
3.60 of the Rules. 

12. To determine whether, on November 1,1944, Jan¬ 
uary 3, 1945, and January 4, 1945, the trans¬ 
mitter tubes of the station were changed by a 
person or persons not authorized to do so, in 
violation of Section 13.61 of the Commission’s 
Rules, as modified by Commission Order 91C. 

13. To determine whether during the period Novem¬ 
ber 10 to December 19, 1944, the antenna tower 
of the station was lighted in accordance with the 
specifications attached to the station license, as 
required by Section 3.45 (d) of the Rules. 

14. To determine whether, during tjie years 1944 and 
1945, the station’s tower lights and associated 
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equipment were inspected quarterly and tjie con¬ 
dition thereof noted in the operating log,I as re¬ 
quired by Section 3.404 (c) of the Rules. 

15. To determine whether the applicant replied to an 
official notice of the Commission, dated March 
30, 1945, in accordance with Section 1.391 j of the 
Rules. 

16. To determine whether on September 12, 1945: 

(a) Instruments having a potential to ground 
greater than 1000 volts were adequately pro¬ 
tected, as required by Section 3.46 (b)jof the 
Commission’s Rules and Standards of Good 
Engineering Practice 12 B (4). 

(b) The 110 volt power supply to a portion of 
the transmitter was obtained by a flexible 
line passing in the open from the trakismit- 
ter to an unprotected wall receptacle and 
plug near the floor, contrary to Commission’s 
Rule 3.46 (b) and the Standards of Good En¬ 
gineering Practice 12 C. 

(c) The 110 volt power supply to the limiter 
amplifier was obtained by a flexible line pass¬ 
ing in the open from the transmitteri to an 
unprotected wall plug near the floorl, con¬ 
trary to Commission’s Rule 3.46 (b) and 
the Standards of Good Engineering Prac¬ 
tice 12 C. 

(d) The speech input circuit was a flexiblb line 
in the open between a telephone box bn the 
wall and the back of the limiter amplifier, 
contrary to Commission’s Rule 3.46 (b) and 
the Standards of Good Engineering prac¬ 
tice 12 C. 

(e) Suitable facilities were provided for the 

operator’s welfare and comfort as required 
by Section 3.46 (d) of the Commission’s 
Rules and Standards of Good Engineering 
Practice 12 D (2). j 

i 

. 

i 

i 

i 

i 

i 
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17. To determine whether the Civil Aeronautics Ad¬ 
ministration was notified of the station’s tower 
light failure from April 25 to August 1,1945, and 
of subsequent correction thereof, as required by 
Section 3.404 (c) of the Commission’s Rules. 

18. To determine whether, on October 8, 1945, at 
11:00 A.M., 1:15 A.M. and 1:30 A.M., EST, the 
operating frequency of the station was main¬ 
tained within 20 cycles of the assigned frequency, 
as required by Section 3.59 of the Commission’s 
Rules. 

19. To determine whether on October 11, 1945, at 
12:30 A.M., 12:45 A.M., 1:00 A.M., 1:15 A.M., and 
1:30 A.M., EST, the operating frequency of the 
station was maintained within 20 cycles of the 
assigned frequency, as required by Section 3.59 
of the Rules. 

20. To determine whether on January 21, 1946: 

(a) The required indicating instruments in the 
power amplifier stage of the station’s equip¬ 
ment, were in proper operating condition, in 
accordance with Section 3.58 of the Rules. 

(b) The modulation monitor of the station’s 
equipment was in proper operating condi¬ 
tion, in accordance with Section 3.55 (b) of 
the Rules. 

600 (c) The station’s radiation characteristics were 

changed as a result of the construction of 
two large metal garages within 20 and 40 
feet, respectively, of the antenna, and by 
reason thereof, a new determination of the 
antenna resistance was made, as required 
by Section 3.51(c) of the Rules. 

(d) Suitable facilities for the operator’s wel¬ 
fare and comfort were provided, as required 
by Section 3.46 (d) of the Commission’s 
Rules and Standards of Good Engineering 
Practice 12 D (2). 


Jnl 3 1946 


BY THE COMMISSION 
T. J. Slowie 
Secretary 

i 

i 

i 

# • • • 


1514 Filed Oct 29 1948 Joseph W. Stewart, Clerk 

IN THE UNITED STATES COURT OF j 
APPEALS FOR THE DISTRICT 
OF COLUMBIA CIRCUIT 
CHARLES C. CARLSON, APPE LLAN T j 

V. 

FEDERAL COMMUNICATIONS COMMISSION, 

APPELLEE 

LOUISE C. CARLSON, INTERVENOR j 

| 

Stipulation to Enlarge Record 

Comes now Charles C. Carlson, appellant in the above- 
entitled action, and the Federal Communications Commis¬ 
sion, appellee in the above-entitled action, by and through 
their respective attorneys, and pursuant to the pro-visions 
of Rule 37(b) of the General Rules of this Court, hereby 
stipulate and agree that the following material be added 
to the Record in the above-entitled action: 

1. Two pages of an application of Louise C. Carlson 
for New Standard Broadcast Station Construction 
Permit dated September 20, 1946, to be numbered 
1514 and 1515 of the Record herein. 

2. A four page petition filed by Louise C. Carlson 
with the Federal Communications Commission 
dated September 20, 1946 to Designate Applica¬ 
tion For Consolidated Hearing and Request for 
Waiver of Rule 1.743, to be numbered pages; 1516, 
1517, 1518, and 1519 of the Record herein, j 

3. An Order of September 25, 1946 of the Federal 
Communications Commission designating the ap¬ 
plication of Louise C. Carlson for consolidated 
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hearing with the application of Charles C. Carlson 
for renewal of license. 

These items were inadvertently omitted in filing the 
Record in this Court in this proceeding. 

Respectfully submitted, 

Charles E. Thompson 
Counsel for Charles C. 
Carlson, Appellent 
Robert L. Heald 
Counsel for Louise C. Carlson 

Intervenor 
Benedict P. Cottone 
General Counsel, Federal 
Communications Commission, 

Appellee 

1515 IN THE UNITED STATES COURT OF 
APPEALS FOR THE DISTRICT OF 
COLUMBIA CIRCUIT 
CHARLES C. CARLSON 
Appellant 
v. 

FEDERAL COMMUNICATIONS COMMISSION 

Appellee 
No. 9987 

Certificate of T. J. Slowie, Secretary 
Federal Communications Commission 

I, T. J. Slowie, Secretary of the Federal Communica¬ 
tions Commission, do hereby certify that the attached 
material, consisting of two pages of an application of 
Louise C. Carlson for New Standard Broadcast Station 
Construction Permit dated September 20,1946, a four page 
petition filed by Louise C. Carlson dated September 20, 
1946 to Designate Application for Consolidated Hearing 
and Request for Waiver of Rule 1.743, and an Order of 
September 25, 1946 of the Federal Communications Com¬ 
mission designating the application of Louise C. Carlson 
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for consolidated hearing with the application of dharles 
C. Carlson for renewal of license, are true and correct 
copies of the said application, petition and Order in the 
files of the Commission in the matter involved in the 
above-entitled appeal. 

Witness my hand and seal of the Federal Communica¬ 
tions Commission on this 29 dav of October, 1948. 

FEDERAL COMMUNICATIONS COMMISSION 

T. J. Slowie 
T. J. Slowie 
Secretary 

1516 F.C.C. FORM NO. 301 
(Revised April 25, 1944) 

FORM APPROVED 

BUDGET BUREAU NO. 52-R014.1 

File No.B3-P.5271.... 

Call Letters.New._ 

UNITED STATES OF AMERICA 
FEDERAL COMMUNICATIONS COMMISSION 

Application for New Standard Broadcast Station 
Construction Permit 1 

| 

(Submit application and all exhibits, in triplicate, to Fed¬ 
eral Communications Commission, Washington, D. C. 
Swear to at least two copies. If space provided is 
insufficient attach inserts). 

Before executing application see Communications Act 
of 1934, as amended, Part 1, (Rules of Practice an^L Pro¬ 
cedure), Part 2 (General Rules and Regulations), and Part 
3 (Standard Broadcast Rules) of the Commission’s' Rules 
and Regulations and the Standards of Good Engineering 
Practice Concerning Standard Broadcast Stationd. All 
technical terms, such as “normally protected contours” 
and “objectionable interference,” are for convenient ref- 

1 If any information or documents which are already on file with 
the Commission are required to be filed with the application, proper 
reference thereto may be made herein in lieu of refiling, together with a 
statement that there has been no change therein since date of filing 
thereof. 
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erence only and are to be construed as having the same 
meaning as when used in the Rules and Regulations and 
the Standards. The use of the terms “normally protected 
contours’’ and “objectionable interference” shall not be 
taken as implying any right to protection of such contours 
or from such interference. 

To the FEDERAL COMMUNICATIONS COMMISSION 

1. Name of applicant 2 :.Louise C. Carlson. 

2. Post-office address: State.-Louisiana City-New Orleans 

Street and number —92 Fontainebleau Drive. 

3. Notices and communications with respect to this ap¬ 
plication are to be addressed to the following-named 
person at the address indicated: 

(1) Welch & Mott, Occidental Building, 1411 Pennsyl¬ 
vania Avenue, N. W., Washington 4, D. C. 

(2) Louise C. Carlson, 92 Fontainebleau Drive, New 
Orleans, Louisiana 

• • • • 

1517 together with the length of time so employed or 

associated.Not applicable. 

(g) If none, specifically so state as to applicant and 
each named party. 

.None except as shown above. 

FACILITIES REQUESTED 
15. The frequency, power, and hours of operation requested 
for the proposed station are as follows: 

(a) Frequency 1230 kilocycles. 

(b) Power (night) 250 watts, (c) Power (day) 250 
watts. 

2 If a corporation, state exact corporate name; if a partnership, 
state the names of all partners, and the name under which the partner¬ 
ship does business; if an unincorporated association, state the name of 
an executive officer, the office held by him, and the name of the associa¬ 
tion. 
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(d) Hours of operation: 

(1) Unlimited ..x.. (2) Daytime only.. (3) Limited.. 

(4) Sharing with (specify stations) __—[. 

(5) Other (specify) _—.... 

(e) State minimum number of hours per day pro¬ 
posed station will operate ....18.... 

17. (a) Does applicant request the assignment of all or 
any part of the facilities (i. e., frequency, power, 
and/or hours of operation) now assigned ^o any 

other station or stations.Yes.). 

(Yes or no) 

(b) If so, specify the station or stations and state 

accurately the facilities requested to be withdrawn 

therefrom ....The facilities assigned to Radio Sta- 

w * 

tion WJBW, New Orleans, Louisiana, licensed to 
Charles C. Carlson—1230 kc, 250 watts, unlimited 
time. 

• t # • 

1518 Before the 

FEDERAL COMMUNICATIONS 
COMMISSION 
Washington 25, D. C. 

In Re Applications of 
CHARLES C. CARLSON 
New Orleans, Louisiana 
For Renewal of License 
LOUISE C. CARLSON 

; 

New Orleans, Louisiana 
For Construction Permit 
Docket No. 6529 
File No. B3-R-444 

Petition to Designate Application for Consolidated 
Hearing <md Request for Waiver of Rule 1.74$ 

Comes now Louise C. Carlson, petitioner herein, and 
respectfully requests the Commission (1) to designate her 


i 








98 


application for a construction permit for a new standard 
broadcast station at New Orleans, Louisiana, for hearing 
in a consolidated proceeding with the application for re¬ 
newal of license of Charles C. Carlson (WJBW) (File No. 
B3-R-444; Docket No. 6529) and (2) to grant a waiver of 
Section 1.743 of the Commission’s Rules of Practice and 
Procedure insofar as it requires a petition to be on file for a 
period of five * days before being called, considered, or 
determined. In support thereof, your petitioner respect¬ 
fully states the following: 

1. That Charles C. Carlson is the licensee of Radio 
Station WJBW, which presently operates on the frequency 
1230 kc, with 250 watts power, unlimited time, at New 
Orelans, Louisiana; that the station was first licensed to 
the said Charles C. Carlson on July 30, 1926. 

2. That, on July 20, 1943, the Commission designated 
for hearing the renewal application of WJBW, which 
hearing was held on November 8-11, 1943, at New Orleans, 
Louisiana; that a further hearing thereon was held at 
Washington, D. C., on December 30, 1943. 

3. That, on June 27, 1946, the Commission designated 
said renewal application for further hearing on various 
additional issues; that said hearing is scheduled to be held 
at New Orleans, Louisiana, commencing on October 10, 

1946. 

1519 4. That your petitioner is filing simultaneously 

herewith an application for a new standard broad¬ 
cast station to be located at New Orleans, Louisiana, said 
application requesting the facilities now assigned to and 
used by the said Charles C. Carlson in the operation of 
Station WJBW, viz., 1230 kc, with 250 watts power, unlim¬ 
ited time. 

5. That your petitioner is the former wife of the said 
Charles C. Carlson, having secured a decree of divorce on 
October 9, 1942, from the Civil District Court for the 
Parish of Orleans in the State of Louisiana. 

6. That at the time of the issuance of the original! 
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license to the said Charles C. Carlson for the operation of 
Radio Station WJBW, to wit, on July 30, 1926, yoiir peti¬ 
tioner was, and has been at all times since, the owner of 
a one-half undivided interest in all of the physical property 
and other assets utilized in the operation of thb said 
station. 

7. That after the decree of divorce as afores4id, an 
agreement was entered into between your petitioner and 
Charles C. Carlson whereby the latter was to continue the 
operation of said Radio Station WJBW with the iequip- 
ment afore-mentioned and in consideration whereof your 
petitioner was to receive a portion of the net profits derived 
from the operation of the said station; that your petitioner 
has not in any manner participated in the physical itera¬ 
tion of said station or assumed any responsibility therefor. 

8. That the issues set forth in the notice of hearing 
published by the Commission in the above-entitled and 
numbered proceeding allege that the said Charles C. Carl¬ 
son, licensee of Station WJBW, has violated various Rules 
and Regulations of the Commission; that your petitioner 
will establish by proof, if afforded the opportunity I to do 
so, that any and all of said alleged violations of thte said 
Rules and Regulations which may be proved are charge¬ 
able to the said Charles C. Carlson, licensee and jChief 
Engineer of Station WJBW; that your petitioner is hot in 
any way chargeable therewith. 

9. That due to the alleged violations, the above-men¬ 
tioned property interests of your petitioner have ; been 
placed in jeopardy by reason of the possible denial by the 
Commission of the application for renewal of license for 

the operation of the said station; that in orcler to 
1520 protect her said property interests, your petitioner 
is filing the above-described application for! con¬ 
struction permit requesting the frequency and power now 
used by the said Charles C. Carlson in the operation of 
Station WJBW. 

10. That your petitioner is ready, willing, and able to 
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present evidence to the Commission to show that she is 
possessed of the necessary qualifications to construct and 
operate the proposed station. 

11. That, since the hearing on the WJBW renewal ap¬ 
plication is scheduled to commence on October 10, 1946, 
consideration of this petition in due course after the usual 
five-day period would leave little time for preparation for 
hearing if this petition for consolidation is granted. 

WHEREFORE, THE PREMISES CONSIDERED, 
your petitioner prays that the Commission designate her 
application for construction permit for hearing in a con¬ 
solidated proceeding with the application of Charles C. 
Carlson (File No. B3-R-444; Docket No. 6529) for renewal 
of license, and grant a waiver of Section 1.743 of the Rules 
of Practice and Procedure. 

Respectfully submitted, 

LOUISE C. CARLSON 

By . 

Vincent B. Welch 
WELCH & MOTT 
Occidental Building 
1411 Pennsylvania Avenue, 

N. W. 

Washington 4, D. C. 

September 20, 1946 

1521 Affidavit of Service 

DISTRICT OF COLUMBIA ss: 

CITY OF WASHINGTON 

I, Dollie V. Hendershot, a secretary in the law office of 
Welch & Mott, do hereby state that I have this 20th day 
of September, 1946, mailed via air mail, postage prepaid, 
a true copy of the foregoing “Petition to Designate Appli¬ 
cation for Consolidated Hearing and Request for Waiver 
of Rule 1.743” to: 

Maurice B. Gatlin, Esquire 
Attorney at Law 
Canal National Bank Building 
New Orleans, Louisiana 


Dollie V. Hendershot 
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Subscribed and sworn to before me this 20th day of 
September, 1946. 


Jean I Morgan 
Notary Public 
Washington, D. C. 

My commission expires September 1,1951. 

I 

1522 Before the 

FEDERAL COMMUNICATIONS 
COMMISSION 
Washington, D. C. 

In re Applications of 
LOUISE C. CARLSON 
NEW ORLEANS, LOUISIANA 
For Construction Permit 
CHARLES C. CARLSON (WJBW) 

NEW ORLEANS, LOUISIANA 
For Renewal of License 
DOCKET NO. 7870 
FILE NO. B3-P-5271 
DOCKET NO. 6529 
FILE NO. B3-R444 

Order 

At a session of the Federal Communications Commission, 
held at its offices in Washington, D. C., on the 25th day of 
September, 1946; 

The Commision having under consideration the applica¬ 
tion of Louise C. Carlson (File No. B3-P-5271, Docjket No. 
7870) requesting a construction permit for a new standard 
broadcast station to operate on 1230 kc, with 250 w power, 
unlimited time, at New Orleans, Louisiana; and 

IT APPEARING, That the Commission on jlune 27, 
1946, designated for further hearing the application of 
Charles C. Carlson (File No. B3-R-444; Docket N<j>. 6259) 
requesting renewal of license of Station WJBW, operating 


i 

i 
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on 1230 kc, with 250 w power, unlimited time, at New Or¬ 
leans, Louisiana, which hearing is scheduled to be held on 
October 10,1946 at New Orleans, Louisana; 

IT IS ORDERED, That, pursuant to Section 309 (a) of 
the Communications Act of 1934, as amended, the said 
application of Louise C. Carlson BE, AND IT IS HERE¬ 
BY, DESIGNATED FOR CONSOLIDATED HEARING 
in the above proceeding upon the following issues: 

1. To determine the legal, technical, financial, and other 
qualifications of the applicant to construct and operate the 
proposed station. 

2. To determine the areas and populations which may 
be expected to gain or lose primary service from the oper¬ 
ation of the proposed station and the character of other 
broadcast service available to those areas and populations. 

3. To determine the type and character of program 
service proposed to be rendered and whether it would meet 
the requirements of the populations and areas proposed to 
be served. 

4. To determine whether the operation of the proposed 
station would involve objectionable interference with any 
existing broadcast stations and, if so, the nature and extent 
thereof, the areas and populations affected thereby, and the 
availability of other broadcast service to such areas and 

populations. 

1523 5. To determine whether the operation of the 

proposed station would involve objectionable inter¬ 
ference with the services proposed in any other pending 
applications for broadcast facilities and, if so, the nature 
and extent thereof, the areas and populations affected 
thereby, and the availability of other broadcast service to 
such areas and populations. 

6. To determine whether the installation and operation 
of the proposed station would be in compliance with the 
Commission’s Rules and Standards of Good Engineering 
Practice Concerning Standard Broadcast Stations. 
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7. To determine on a comparative basis which, if either, 
of the applications in this consolidated proceeding should 
be granted. 

IT IS FURTHER ORDERED, That the order of this 
Commission heretofore issued on June 27, 1946, designat¬ 
ing the said application of Charles C. Carlson for; further 
hearing BE, AND IT IS HEREBY, AMENDE}) to in¬ 
clude the said application of Louise C. Carlson and to 
include the following issue: 

“21. To determine on a comparative basis which, if 
either, of the applications in this consolidated proceeding 
should be granted.’’ 

BY THE COMMISSION 
T. J. Slowie 
T. J. Slowie 
Secretary 

• # • • 

623 Whereupon, 

i 

i 

Charles C. Carlson 

was called as a witness in his own behalf and, having been 
duly sworn, was examined and testified as follows: 

l ■ 

* # # * 

624 Qirect Examination 

i 

• # # • 

625 Mr. Fisher: Now, Mr. Carlson, there have been 
certain allegations in the bill of particulars with 

reference to subsequent violations since the 194q viola¬ 
tions ; and I want to go through these briefly and have you 
answer them, as to your own knowledge and your own 
information with reference to these violations. I am going 
to start at No. 3. 

* * * * 

i 

626 Q “3. To determine whether Station ^VJBW 
complied with the orders of the Third fighter 

I 

i 

i 

i 
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Com m and to report the receipt of unscheduled radio 
silence test signals transmitted by the key broadcast sta¬ 
tion on January 12, 1944, as required by the Order of the 
Southern Defense Command.’’ 

What have you to say with reference to that? 

A WJBW made every effort to comply with the com¬ 
mand and did report all tones received; also had special 
equipment made to receive signal tones. 

Q What equipment is that that you are referring to? 
A That is some special equipment built for receiving 
black-out tones during the war. It was built by one of 
the engineers for one of the other stations in New Or¬ 
leans here. The same or similar equipment was used by 
them. 

• • • • 

Q And with respect to the balance of the ques- 

627 tion, “to report the receipt”: was that reported, 
and if so in what manner? I refer to those signals. 

A The receipt of the signals? 

Q Yes. Were they reported? A They were all re¬ 
ceived. Yes, sir. 

• • * • 

Q Now, as far as you remember, did you report the 
receipt of these unscheduled radio silence t^st signals to 
the Third Fighter Command? A We used every effort 
to get these signals, and every signal that we heard, we 
reported immediately. 

Q To whom, and what was the method of doing it? 
A We were supposed to write to the Third Fighter Com¬ 
mand, notifying them of the time of receiving the sig¬ 
nal. 

628 Q Did you do that, to the best of your knowl¬ 
edge? A Yes, sir. 

Q Have you any copy of that? A No, sir. It was 
the custom to write on a penny postcard and just drop it 
in the mail. There were no copies kept. 

Q “4. To determine whether Station WKBW was 
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operated at any time from 12:00 M. to 6:00 A.M.J on 
March 1, 1944, without authority from the Third Fighter 
Command, as required by the Order of the Southern! De¬ 
fense Command.” 

This relates somewhat to that other question. 

A We never at any time operated the station without 
the authority of the Fighter Command. We first obtained 
authority from the Fighter Command before proceeding 
with any operations or any tests or any programsj for 
this station. 

Q Now, ordinarily, at that time of night, Mr. Carlson, 
are you on the air or not? A At times we were on the 
air, and at times we were not. It is pretty hard to I say, 
that far back. 

Q It is pretty hard to say. You don’t know whether 
that particular night you were on the air or notf A 
No, sir. I can’t recall. j 

Q In checking your logs, were you able to find whether 
you were on the air that night? A No. We checked 
629 the logs and did not find that we were on the air 
that night, unless there was an extra log thai got 
misplaced from the original logs. 

Q What is your procedure as to making an extra j log? 
A We customarily turn the log over on the back! and 
make the notes. If it is a regular program, we m^ke a 
regular log for the program. 

Q And could you find such log? A No, sir. j We 
couldn’t find any log for that. 

Q “5. To determine whether on September 1, 1944: 

• * • 

This presumably is the first inspection by the inspector, 
I believe: on September 1, 1944. At least, it appeals to 
be that type. And there are three allegations here. Now, 
this was the first inspection, after the other hearing^ that 
of September 1, 1944. Briefly, are you familiar somewhat 
with that inspection, as you remember now? A I think 
that refers to something about spare tubes. 


I 
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Q Yes. The first one is as to the spare tabes that 
were then on hand. A We have always had ample spare 
tubes on hand, both at the transmitter and at the office. 
The reason for some tubes being at the office is because 
tubes at that time were scarce, and some of the scarce tubes 
had been disappearing, and we couldn’t find out where 
they had gone. So, in order not to be caught short, we 
had some of them at the office under lock and key; 
with the engineer instructed that they were there 

630 and available. 

Q And you were not there in that case when he 
inspected? A No, sir. 

Q Do you know whether the engineer or the operator 
knew where they went? A The operator at the trans¬ 
mitter reported that there were no spare tubes on hand. 
There were spare tubes on hand at all times. There were 
tubes both at the transmitter and at the office, and some 
of the tubes that were of the rare type, or scarce type, 
for protection of the station were kept under lock and 
key. And the engineer was told that they could be had, 
and the inspectors could inspect them at any time if they 
should desire. However, if the operator that was on duty 
at the time didn’t know of it, that is something that I 
don’t know. 

• • • • 

Q Now, (b) under that inspection deals with whether 
the antenna was lighted in accordance with the specifica¬ 
tions attached to the station license. I believe this is the 
first allegation about the antenna being lighted, and 1 be¬ 
lieve there are numerous ones throughout here. I am just 
going to ask breifly about this one, and then, as you go 
along, I want you to make a statement as best you 

631 can about the antenna lighting; because I note that 
throughout this period there are several times, and 

even months, when some of the antenna lights weren’t on. 
And this appears to be the first time that there is men¬ 
tion in these allegations of what the situation w T as with 
reference to antenna lights. A What number is that? 


107 


! 

i 

i 

i 

Q Well, it is under that first inspection. A li is a 
question as to whether the tower was lit according to the 
specifications? 

Q That is right. A Yes, the tower has been Jit ac¬ 
cording to the requirements of the specifications ^s at¬ 
tached to the license. 

Q But at that particular time, might there havd been 
some lights off? A It is possible that one of the lights 
may have burned out without my knowledge, yes. 

Q I am going to ask you more about this later, j But 
are the lights so arranged on the towers that th^y do 
comply with the station license? A Yes, sir. They are 
spaced equally, according to the requirements of the j Com¬ 
mission. 

Q But you don’t want to testify at this time thatj they 
were all on or off on this particular day? A They are 
all on at the present time, yes. Last night, we were out 
there— 

• * * * 

632 As for (c) under that: again, here is an allegation 
that appears in each of the inspections, and I would 
like to have you explain this one in full; whether suitable 
facilities for the welfare and comfort of the operators 
were provided, as required by Section 3.46(d) of the jCom- 
mission’s Rules and the Standards of Good Engineering 
Practice. 

Now, what was the situation there, we will say, jsince 
the last hearing? What have you done with reference to 
sanitary conditions and the welfare and the comfort of 
the operators, and what is the present situation? A' 
Well, to start off, you will recall that the station w^s in 
the middle of a pasture out in the outskirts of the;city, 
where there was no population with the exception of two 
dairies, one ahead of us and one behind us. In fapt, it 
used to be a hunting ground to shoot snipe and other 
birds, there being a lot of quail and snipe, and so forth, 
back there. 

i 
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Q That was approximately the situation at the last 
hearing, wasn’t it? A We had one hearing before. 

633 Q That was the 1943 hearing? A When we 
built the transmitter out there, we built an out¬ 
house, such as was used in that neighborhood. We went 
around the neighborhood to see what we could for facili¬ 
ties for the welfare of the employees, and we found what 
was customary in that neighborhood was an outhouse. 
And as the Romans do, we had to do likewise; we built 
an outhouse. 

And we found later on that the outhouse was not suit¬ 
able. Then, at the time of the second hearing, as I under¬ 
stand or believe or recall, cesspools were available then, 
and we immediately went to work and installed a cess¬ 
pool, with the lavatory, and so forth, for the welfare of 
the operators. 

Q Well, did you establish a lavatory and toilets inside 
the building? Or have you, since the last hearing? A 
Yes, sir. We have installed a lavatory and toilets inside 
the building, with the cesspool. Only recently has a sewer 
been run back in that area; and we have used every 
effort, and contracted with several plumbers, not one but 
several, to get connections with this sewer and eliminate 
the cesspool and get the overflow to go into the sewer. 
However, due to priorities and the Government having 
different materials under special arrangements, we 
couldn’t obtain it. The plumbers told us that we had to 
write Washington and do numerous other things before 
we could obtain sufficient priorities. 

Q Have you cleared up everything in connection with 
(c) under paragraph 5, with the exception of con- 

634 necting up with the sewer? A Everything with 
the exception of connecting with the sewer; yes, sir. 

We have the lavatories, we have the toilets, we have every¬ 
thing. 

Q Running water? A Running water. We have al- 
wavs had an electric cooler with Ozone water for the wel- 
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fare of the operators, an electric cooler which furnishes 
water, so they don’t have to lug ice and stuff in and out; 
because we are in the middle of a pasture. This cooler 
makes electric ice water for them, and they have; other 
convenient facilities for their welfare. 

Q The cesspool, though, is still being used? A The 
cesspool is still being used; yes, sir. 

Q And have you taken steps to connect it up with the 
sewer? A Yes, sir. ' We had not less than three con¬ 
tractors on the job, and each and every one of the three 
of them was unable to get the permission from tjie city 
to connect to the sewer; because they couldn’t get the 
soil-pipe. 

Q And that hasn’t been done yet? A We caP’t get 
the contractors to do it. We can’t physically do it our¬ 
selves. So it hasn’t been done. 

Q But have you taken steps to do it? A W^ have 
used every effort, the manager, myself, and my attor¬ 
ney. . 

635 Q Again on this matter of the comfort of the 
operators: it is a little bit vague and uncertain, but 
will you also under that give an explanation as to the 
premises themselves? Have they been improved in any 
manner since this inspection: the building, and so 'forth? 
A Yes. We have had the building completely repainted, 
inside and out, and all floor coverings taken care cif, and 
the furniture that was mistreated replaced. During the 
war, we had a turnover of new personnel, young operators 
that were of the more or less teen-age class; whd were 
about all we could get, because all the men were jout at 
sea. And these boys proceeded to have a good time kick¬ 
ing the walls through with their feet; Celotex walls. On 
one occasion, we had put out for the protection of the plant 
a Winchester 12-gauge gun, with buckshot in it, ip case 
the men would need it, if anybody would try to foij-ce en¬ 
trance into the place. And these boys proceeded to exam¬ 
ine the skyloft, and they shot a hole through the building 
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with the gun. And we had to replace the whole side of 
the wall and the Celotex, and so forth. However, the 
Celotex that was beat up and abused and the ceiling that 
was tom down have all been replaced and repainted, and 
the place is now in first class and livable condition. 

* * * * 

# 

636 Q “6. To determine whether the Civil Aero¬ 
nautics Administration was notified of tower light 

failures and/or the resumption of illumination, as re¬ 
quired by Section 3.404(c) of the Rules, on the following 
dates”; and under that there are the dates of February 
27, 1944, March 29, 1944, and August 16, 1944, under the 
caption, “Failure.” And beside the latter date there is 
the notation, “Still out on September 1,1944.” 

What have vou to sav with reference to that? A I will 

•t m/ 

say that when the tower lighs were out, and as soon as 
they were discovered to be out, we notified Civil Aero¬ 
nautics, and we made every effort to have them replaced. 
We had to engage a rigger to go up the tower, which is 
215 feet high, a single, tubular, steel tower; and at the 
time, being at war, those men were very scarce and hard 
to get. We had a contract with one paritcular rigger that 
we depended on considerably, and he kept telling us he 
would have it finished the following day, and the following 
day, but the following day never came, and that delayed 
us quite a while. We tried to secure another rigger. 

637 We didn’t succeed. And then we tried still another. 

Mr. Aronson: Let us know whom you mean by 

“we.” 

The Witness: I did, my manager did, and my attorney, 
the three of us. Evidently, we had quite a bit of discrep¬ 
ancy on the delay, of time and so forth. It was one diffi¬ 
cult problem. 

By Mr. Fisher: 

Q Then, as far as those dates were concerned, and as 
far as you recollect now, some of the lights probably were 
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out on the tower; is that right? A Yes, sir. S^me of 
them were, and some of them were not. 

Q And what did you do about notifying the C. A. A.? 
That is the other part of the question. A We Notified 
the C. A. A. on each occasion. 

Q How would you do that? A By telephone. 

Q And have you any written record of that? A No, 
sir. We don’t make any written record of these telephone 
calls. They were out, and they 0. K.’d it. 

Q “7. To determine whether the station’s operating 
log showed that the tower was lighted during the night of 
July 19-20, 1944; and, if not, whether the Civil Aeronau¬ 
tics Administration was so notified, as required by Section 
3.45(d) and 3.404(c) of the Rules.” 

This is July 19 and 20,1944, which is about in the 
638 middle of the period mentioned under 6. Would 
the same situation obtain? 

A The C. A. A. was notified, to my knowledge, and 
whether it showed on the log or not, I don’t know, j 

Q As a rule, on your logs, would it show inspection 
by the operator, and would it show whether the! lights 
were on or off? A The operators were instructed to 
make notations as to whether the lights were on or off, 
and to make a personal observation as to such. 

Q Now, that particular log we are getting from the 
station, and I will put that in at a later date. Bfit your 
usual practice was to make notations on your logs as to 
lights being out? A Yes, sir. 

Q “8. To determine whether the station’s operating 
log indicated the duration of interruption to the parrier 
wave at 2:04 P.M., July 29, 1944, as required by Section 
3.404(b) of the Rules.” 

Do you happen to remember that situation? And what 
are the facts with reference to it, if you do remember? 

A The only thing I can say as to that is thaff every 
time the station goes on the air, it is logged, and when 
it is taken off the air it is logged. 
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Now, whether it was shown to be on the air or off 

639 the air at that particular time, I do not recall, be¬ 
cause it is too far-fetched. 

Q What is the practice of the station, or what are the 
rules, in reference to that? A To make the log at the 
time the station goes on, to sign the station on, and as to 
the time of the operator, and to sign the carrier off, and 
the time the carrier is signed off, and also to keep meter 
readings of the station. 

Q How about interruptions, though? This deals with 
an interruption in the middle of the day, presumably. A 
If the station was interrupted, the station was logged at 
the time the interruption occurred. And when the station 
is replaced on the air, the log is kept as to when it went 
back again. 

Q Is that your instruction to your operators? A That 
is my instruction to my engineers and also to my operators. 

Q Are you an operator, yourself? A Yes, sir. 

Q First-class operator? A First-class operator. 

Q And from time to time, are you around the station, 
carrying on the duties? A I make personal investiga¬ 
tions of the station, and I sign the log occasionally when 
I am there; occasionally I don’t, but carrying the 

640 license, I must be active when I sign the log, to 
show my presence. 

Q “9. To determine whether, on or about September 2, 

1944, February 24,1945, February 25, 1945, and March 17, 

1945, the station’s transmitter was placed in operation 
by a person or persons not authorized to do so, in viola¬ 
tion of Section 13.61 of the Commission’s Rules, as modi¬ 
fied by Commission Order 91 C.” 

Wliat have you to say in reference to that? 

A I will say that the station has at no time been placed 
on the air in violation of any rules, because we secured 
special permission from the F. C. C. to use the men that 
put the station on the air, who had third-class licenses at 
the time, for the purpose and the communication shows 
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in our files where one man’s name was omitted by error, 
evidently, of the stenographer at the Commission, jand it 
was later mentioned in another letter, and it was posted 
at all times at the transmitter. We at no time violated any 
of those rules. 

Q At that time, was Mr. P. K. Ewing the general man¬ 
ager of the station? A Mr. Ewing was the manager of 
the station. Yes, sir. 

Q I hand yon herewith Exhibit 64 for identification 
and ask you if that is such a letter as Mr. Ewing wiote to 
the Commission about these special operators or Class 3 
operators having permission to operate the station. 
641 I note your name down at the bottom. Is thait such 
a letter as was sent to the Commission regarding 
these operators, referring to Commission authority given 
under date of December 12, 1944, to have four parties 
operate that had restricted licenses? Is that right? A 
Yes, sir. There was one more that was omitted. 

Q I think I have another exhibit on that. A YCs, sir. 
There was one more. He was later put in. 

Q That is about Mr. Turner? He w^as omitted? A 
That is right. It says down in the bottom that ^urner 
“is now qualified to put WJBW transmitter on th^ air.” 
But that was turned in with these original letters to the 
Commission and omitted, and later included with the 
other associated men. J 


Q Was Mr. Turner’s name omitted from that list of 
operators who were given special authority to carry on 
the station? A As I understand from my manager, he 
had asked for the authority, and through some over- 
642 sight with the Commission the man’s namC was 
omitted and he immediately wired the Comniission 
and they said it was an oversight on the part of the office, 
and it was all right, and they would send him a letter. 

Q Handing you herewith Exhibit 65 for identification, 
I will ask you if that letter is one which was received back 


i 
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from Mr. Slowie’s secretary with reference to Operator 
Robert Turner. Is that right? A Yes, sir. This is in 
reference to Robert Turner. 

* # # • 

644 “10. To determine whether on November 4,1944, 
at 9:30 P.M., 9:47 P.M., 10:00 P.M., and 10:30 P.M., 

EWT, the operating frequency of the station was main¬ 
tained within 20 cycles of the assigned frequency, as re¬ 
quired by Section 3.59 of the Commission’s Rules.” 

What have vou to sav with reference to that? 

I believe there are a number of various allegations here 
with reference to maintaining your frequency within 20 
cycles. Just briefly, will you explain the situation during 
this period of time, and bring us up to date on that matter? 

A Well, from time to time, w r e had a little difficulty 
with our frequency monitor—would you repeat the ques¬ 
tion? 

Q Well, this was in 1944, November 5, and the question 
was as to whether you maintained your frequency within 
20 cycles. And it is the first offense of that type, and 
there are various offenses of that type mentioned through¬ 
out these allegations. So will you enumerate wdiat you 
did do with reference to that, and what the situation was? 
A To my best knowledge, it was on frequency, but if we 
didn’t comply with the frequency, it was because we had 
difficulty with our frequency monitor. 

Q And how long did that continue, and what did you 
do about it? A We tried to make local repairs and to 
remedy the trouble, and we found we still continued 

645 to have trouble. We called in some other men that 
were supposed to be experts in that line of work, 

and they were local men, and they made repairs on it, 
and we still had further trouble. So we called in another 
man, one who was, my manager told me, capable of making 
repairs. We found we still had trouble with the monitor, 
so we got into deep water there, and we wired the Com¬ 
mission and asked them if we could not take the monitor 
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out and send it to the factory and get it done right. I They 
gave us permission to do so, so we sent it to Dulin-F^ulkner 
by air express. I got on the phone and talked | to the 
engineer, and he was loaded up with about five monitors 
ahead of us. But he said he would do everything possible. 
So, after talking to him for about thirty minutes, I induced 
him to give it first priority on account of the difficulties 
with the Commission in not being able to make opr fre¬ 
quency right. I promised to go down there and buy him 
a good dinner, and after all that was over with, he £ot my 
monitor back in a short time by air express. I think Mr. 
Siebold here, our engineer, was the man who installed that. 

Q And when was that? About the first of thej year? 
A I don’t know just when it was. All I know is that we 
didn’t have any discrepancies since. We got oiir fre¬ 
quency monitor installed, and we are able to go by the 
monitor. The monitor went screwy on us before. 

Q Since you had the monitor in, since a^proxi- 

646 mately the first of this year, have there be^n any 
frequency violations? A No, sir. 

• * • • 

647 Q “11. To determine whether from 8:30 P.M., 
October 26, 1944, until 2:00 P.M., on October 27, 

1944, the frequency monitor of the station failed to function 
properly in accordance with Section 3.60 of the Rul^s.” 

That is somewhat related to the previous one. }s that 
correct,, probably, that it did not function properly during 
that period? f j 

A It is possible that it did not function properly.j Yes, 
sir. 

Q What steps did you take to correct that each time? 
A We usually stopped to inspect, look for tube trouble 
or loose connections, or try to remedy whatever the trouble 
might be if it could be remedied. 

Q And did you try to remedy it each time that you 
found this frequency deviation? A Oh, yes, sir. That 
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was a serious effort on our part to try to maintain fre¬ 
quency at all times. 

Q “12. To determine whether, on November 1, 1944, 
January 3, 1945, and January 4, 1945, the transmitter 
tubes of the station were changed by a person or persons 
not authorized to do so, in violation of Section 13.61 of 
the Commission’s Rules, as modified by Commission 

648 Order 91 C.” A We have never authorized any¬ 
one other than a first-class operator to change any 

tubes or make any adjustment at the station. If anyone 
else took it upon himself to make it, we know nothing of it. 

Q What were your instructions to the operators? A 
My instructions were for the first-class operators, in case 
of emergency, if tubes needed to be changed or replaced, 
to make replacements; and if a third-class operator was 
on duty, he was to call for a first-class man to assist him 
in putting in any tubes. 

Q You knew, Mr. Carlson, that third-class operators 
were not to perform that type of service? A Yes, sir. 
I am familiar with that. That is right. 

Q And you so instructed your operators? A That is 
correct. 

Q You can’t remember, I suppose, on that particular 
day, whether they were changed by some other persons? 
A No, I don’t know who was on duty at that time, or 
whether they did or didn’t. 

Q “13. To determine whether during the period No¬ 
vember 10 to December 19, 1944, the antenna tower of the 
station was lighted in accordance with the specifications 
attached to the station license, as required by Section 
3.45(d) of the Rules.” 

Now, there is a period of a little over a month, Mr. 
Carlson, with reference to antenna lights. What 

649 have you to say with reference to that? A The 
best that I can recall is that some of the lights on the 

antenna were lit and some of them weren’t, and according 
to the logs, I think the lights were out showed — 



Mr. Aronson: Mr. Examiner, I think he should be more 
specific. The Commission does not know what lights he 
has reference to. 

The Witness: Antenna lights. 

The Presiding Officer: Later on, Mr. Fisher shys, he 
will refer to the logs, so I take it the logs will specify a 
particular time when they were out. 

Mr. Fisher: That is another log to get. 

By Mr. Fisher: 

Q So just briefly enumerate that. 

I thought that log would be here by now. 

As far as you know, some of the lights were out during 
that period? 

A I don’t know whether they were or weren’t. They 
should be indicated on the log, if they were. 

Q Why weren’t they replaced? That is the maiin ques¬ 
tion. A The reason they were not replaced is because 
it required a rigger to replace them, and a rigger was hard 
to obtain. TJe rigger was contracted for to make the re¬ 
placements, but, due to other engagements and rea- 
650 sons beyond our knowing, he just couldn’t get on 
the job—or so told us, anyway. 

Q Who was that rigger? Do you remember who it 
was? A My manager was in contact with him. t don’t 
recall his name. I think it is in the records of our files. 

Q “14. To determine whether, during the years 1944 
and 1945, the station’s tower lights and associated! equip¬ 
ment were inspected quarterly and the condition thereof 
noted in the operating log, as required by Section ^.404(c) 
of the Rules.” 

Now, that refers to lights, and that refers to quarterly 
inspection. What was your plan or practice with refer¬ 
ence to that, Mr. Carlson? 

A We inspected the tower lights quarterly, and at times 
we found that the lights were in such condition, and when 
we found they were, we logged them and tried to get them 
replaced. 
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Q And that would show on the logs, if any of the tower 
lights were out? A That is right. The instructions to 
the operators were to log any occasion of difficulty. Now, 
whether these operators on duty at the time did it is a 
question that I don’t know. 

Q We will get that log and supply that later. 

Mr. Aronson: I think your question, Mr. Fisher, was 
whether the lights were inspected quarterly. I don’t 

651 think he has made a proper response. 

The Witness: They were inspected quarterly. 
I responded to that effect, I thought. 

By Mr. Fisher: 

Q As a matter of fact, were they inspected more fre¬ 
quently than quarterly? A Yes, sir. We inspected them 
every week. 

Q About every week? A Yes, sir. 

Q “15. To determine whether the applicant replied to 
an official notice of the Commission, dated March 30, 1945, 
in accordance with Section 1.391 of the Rules.” 

Have you had prepared a copy of the affidavit, Mr. Carl¬ 
son, that you sent in with reference to that particular in¬ 
spection, or discrepancy report? A I think at the time 
that letter was sent me, I was in Washington, and I an¬ 
swered it when I returned. 

Q Answered it about April 8? I hand you herewith 
Exhibit 66 for identification and ask you if that is a copy 
of the affidavit that you sent in with reference to 

652 this particular discrepancy report. 

• • • • 

Q “16. To determine whether on September 12, 1945 

••• 

• 

Again, this is the next inspection that is referred to in 
the bill of particulars. Now, this is the next inspection, 
at least the next referred to in the bill of particulars, and 
the first allegation there is whether “instruments having 
a potential to ground greater than 1000 volts were ade¬ 
quately protected, as required by Section 3.46(b) of the 



Commission’s Rules and Standards of Good Engineering 
Practice 12 B(4).” 

And I will read (b) and (c), because they all deal with 
the same thing. 

“(b) The 110-volt power supply to a portion of the 
transmitter was obtained by a flexible line passing in the 
open from the transmitter to an unprotected wall recep¬ 
tacle and plug near the floor, contrary to Comipission’s 
Rule 3.46(b) and the Standards of Good Engineering Prac¬ 
tice 12 C. 

“(c) The 110-volt power supply to the! limiter 
653 amplifier was obtained by a flexible line parsing in 
the open from the transmitter to an unprotected wall 
plug near the floor, contrary to Commission’s Rule! 3.46(b) 
and the Standards of Good Engineering Practice 12 C.” 

Now, with reference to those three allegations, what is 
the situation? 

A As to the first one, the transmitter equipment 'n 
standard factory-built equipment, and all parts with volt¬ 
ages over the required voltage are protected. 

The second part of the connection from the floo)* recep¬ 
tacle was a temporary connection which was made the 
night before, during some testing, and was neglected to 
be taken out. And it was unfortunate that the inspector 
had to find it that way, but it was immediately corrected 
the following day. 

I think that takes care of the question asked. 

Q Were there some temporary wires in there at that 
time? A Yes, sir. There was some temporarjv wire. 
The engineer was working the night before, and he! worked 
until the next morning, and he was quite groggy and left 
to get a little shut-eye. And he figured to get back to clean 
up the mess, but he did not get back in time. 

Q Were those all removed? A Yes, sir. And per¬ 
manent connections were made. The connections under 
the bottoms of the cabinets were hooked up, and 
652 they are permanently wired in. 

Q And are they all protectd now, in accordance 
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with good engineering practice? A Everything is in 
accordance with good engineering practice and wired in 
with BX cable, and so forth. 

Q I believe this is somewhat along the same line: 
“(d)” The speech input circuit was a flexible line in the 
open between a telephone box on the wall and the back 
of the limiter amplifier, contrary to Commission’s Rule 
3.46(b) and the Standards of Good Engineering Practice 
12 C.” A That was a temporary connection that existed 
at that time, too, when the inspection was made, and it 
was corrected. 

Q And it has been corrected since that time? A Yes, 
sir. It was immediately corrected at that time, when it 
was found. 

* * * * 

“17. To determine whether the Civil Aeronautics Ad¬ 
ministration was notified of the station’s tower light failure 
from April 25 to August 1, 1945, and of subsequent correc¬ 
tion thereof, as required by Section 3.404(c) of the 
655 Commission’s Rules.” A We continued, as rou¬ 
tine, to phone C. A. A. and notify them of lights 
that were out, and the corrections were made as quickly 
as we possibly were able to obtain the men to correct them. 

Q And why weren’t those lights corrected for that 
period of time, Mr. Carlson? There were two or three 
months that elapsed there. A I can’t understand, my¬ 
self, why they were not. Because we couldn’t secure the 
rigger: that is the only reason, as I was told. I tried to 
contact a man. 

• • * * 

A I contacted the rigger. My manager contacted the 
rigger. And Mr. Gatlin, our attorney, contacted the rig¬ 
ger. All three of us used every effort to get them changed. 
In fact, we tried to go up the pole ourselves on occasion 
to change lights, but we found it was a little difficult. We 
couldn’t get up there. It was too high. In other words, 
we would start “urping” before we got to the top. 
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• • • * 

I 

Q “18. To determine whether, on October 8, 1$45, at 
11:00 A.M., 1:15 A.M., and 1:30 A.M., EST, the 
056 operating frequency of the station was maintained 
within 20 cycles of the assigned frequency, as required by 
Section 3.59 of the Commission’s Rules.” 

That is another allegation. 18 and 19 both deal with 
operating frequency being maintained. A Our effort was 
to have it within 20 cycles. If it was other than that, we 
didn’t know, because our frequency monitor may ha^e had 
trouble at the time. 

Q Was this during the period that you had the difficulty 
with the frequency monitor? A It must have been|. 

Q October, 1945? A It must have been. Yes, ^ir. 

Q And was it shortly after that, that you sent it back 
to have it corrected? A We had to send it back to the 
factory to have repairs made on it. I think the invoice date 
will show that. 

Q Now we come to a further investigation or ifispec- 
tion on last January 21—January 21, 1946. I believe this 
is the last inspection, according to this bill of particulars. 

“To determine whether on January 21, 1946: 

“ (a) The required indicating instruments in the power 
amplifier stage of the station’s equipment were in proper 
operating condition, in accordance with Section 3.58 jof the 
Rules.” 

What was the situation in reference to thatj indi- 
657 eating instruments in the power amplifier stage of 
the station’s equipment? A It was our belief that 
they were in order; that they were factory standard equip¬ 
ment, and if they weren’t in good order, we didn’t know 
of it. 

Q And was that the time that Mr. Siebold was!there 
and was in charge? A I think Mr. Siebold, during! some 
of his inspection periods and test periods after hours, found 
some difficulty with some of the meters and had them sent 
to the factory for replacement. 

i 

i 


i 

i 
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Q Or fixed them himself? A Well, I don’t know 
whether he attempted to fix them himself, because they are 
standard meters. I think they were sent to the factory to 
be repaired, and he had proper authority from the Com¬ 
mission to replace them. 

Q And have those instruments been in proper shape 
since last January? A Oh, yes, those instruments have 
been replaced, with the authority of the Commission, and 
are now in first-class condition. 

Q “The modulation monitor of the station’s equipment 
was in proper operating condition, in accordance with 
Section 3.55(b) of the Rules.” 

This is last January. What was the situation 
658 then? 

A The modulation monitor had some difficulty at 
times and was repaired. New tubes were put in it, and 
repairs have been made. 

Q And was it placed immediately in shape after this 
inspection? A Yes, sir. 

Q What is the situation with reference to that today? 
A The monitor at the present time is in good condition, 
and it is working. 

Q “(c) The station’s radiation characteristics were 
changed as a result of the construction of two large metal 
garages within 20 and 40 feet, respectively, of the antenna,” 
and the reason therefore; also whether “a new determina¬ 
tion of the antenna resistance was made, as required by 
Section 3.51(c) of the Rules.” A A new determination 
of antenna resistance has not been made, due to one fact: 
that we don’t know whether we are going to be able to 
continue on at that site or will have to change our location. 
A contract has been made with the people, which we expect 
to be renewed. They were not supposed to construct any¬ 
thing further on that ground as long as we were on the 
ground. But they went ahead and constructed these ga¬ 
rages without our permission, and we immediately turned 
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it over to the legal department, Mr. Gatlin, who vfill be 
able to answer that. 

659 We also consulted several engineers as to what 
effect it would have on the pattern of the antenna, 

the fact that it is 10 to 15 feet away from the garages. 
These garages are single-story garages, two-car garages. 
The engineers that we spoke to said they hardly thought 
it would make any interference. 

Mr. Aronson: I think Mr. Carlson should be more 
specific. 

The Witness: Well, I talked to J. C. Bloom, the engi¬ 
neer of WWL, and I spoke to the engineer at Gatfes, in 
Quincy, Illinois, Mr. Grimwood. 

Bv Mr. Fisher: 

Q And what steps, if any, have you taken to have 
those garages removed? A I turned it over to the j legal 
department, and they are going to either remove th|e ga¬ 
rages, or we are going to have to make arrangements to 
leave the place and get a new location. And we will j have 
a lawsuit on our hands with the people who leased us the 
ground and built the garages there. 

Q Have you made effort to have a new determination 
of your antenna resistance made? A Yes. I have jtried 
to get the resistance determination made, and I foujnd it 
was a little difficult to locate the proper people to do it. 
I tried to locate a couple of men that I thought |were 
capable of doing it, and each of them was very busy at 
the time, and I was unable to get either of them. 

Q Will that take special equipment, Mr. Carlson? 

660 A Yes, it takes special equipment to take measure¬ 
ments. 

Q In other words, your chief engineer or engineers 
can’t do that? A No, we can’t make those measurements, 
ourselves, without the proper equipment. 

Q And (d), whether 4 ‘Suitable facilities for the opera¬ 
tor’s welfare and comfort were provided ***.” 

Now, I believe you have answered it in part, but have 
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all efforts been made to make those surroundings com¬ 
fortable for your operators?. A Yes, sir. 

Q And is it all completed except an actual connection 
with the sewer? A That is correct. 

Q What steps are you taking in connection with that? 
A We are trying to get the plumber to move the lavatory 
into a separate quarter, into an opposite part of the build¬ 
ing, which would be more convenient, to our way of think¬ 
ing, the washstand also, and connect it to the sewer. 

Q What part is missing—the soil pipe? A The soil 
pipe, and the tile, as I understand it. That is what they 
can’t get. I am not familiar with sewerage connections, 
and stuff like that, but that is what I understand they claim 
they can’t get. There is a little better than a hundred feet 
which they need. 

661 Q Have you had a plumber on the job? A We 
had three different plumbers on the job. We had 
Piedfrey, Saulman, and another man whose name I don’t 
recall, one of Mr. Gatlin’s men in the plumbing and con¬ 
tracting business. 

Q Now, in connection with this last report of last Jan¬ 
uary, have you complied with all of it except that connec¬ 
tion with the sewer? A Yes, sir. 

Q Have there been any frequency violations since the 
last report, in January, to vour knowledge? A No, sir. 

Q What are your general instructions to your opera¬ 
tors and announcers with reference to their duties, Mr. 
Carlson? A The operators and announcers are instructed 
to keep their quarters neat, keep logs up to date, keep 
them marked up as to the time the announcements are 
made and put on the air, and the time when meter readings, 
and so forth, are made, and to use either ink or indelible 
forms, and use the log forms furnished to them for the 
purpose. 

Q And what is the practice of your station with refer¬ 
ence to inspection of the transmitter, and repairs thereon? 
Who has charge of that, and what are his instructions? A 
The manager is supposed to check the transmitter in the 
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control room, and the offices, and so forth. I personally 
make a weekly inspection of the transmitter and the office 
also. 

662 Q How about the chief engineer? A The chief 
engineer has three hours for a test period at the 

transmitter and three hours for a test period at the office of 
the controls, once a week, each week. 

Q What do you mean by a “test period”? A That is 
a test inspection, general overhaul and test, to go over it 
in general to see what it needs, and to eliminate break¬ 
downs and trouble. 

Q And that chief engineer is now who? A Mr. Karl 
Siebold. 

Q Is he here to testify? A Yes, sir. Mr. Siebold is 
here. 

Q Now, does he enter anything in the log aboutj those 
inspections? A It hasn’t been in the past a routine 
thing. We haven’t done it, but it may be a good idea. 

Q You haven’t done that? A No, sir. 

Q But he has made these inspections? A Hie has 
made the inspections. Yes, sir. 

Q I believe you have testified the modulation ihonitor 
is now in good shape and has been since last January’s 
inspection. A Yes, sir. 

Q With reference to keeping your logs, how are 

663 they kept, and what is the general information con¬ 
tained thereon? A The transmitter logs are sup¬ 
posed to be kept in pen and ink or indelible pencil, ajnd we 
have been keeping a duplicate and original log, aha the 
logs show the time that the man signs on and when he 
signs off. 

* * * * 

Q With reference to bulbs on hand for the tower, and 
tubes on hand for the transmitter, what is your practice 
there? A We have ample bulbs for the tower lights, and 
we have also ample tubes on hand for the replacement of 
equipment. 
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Q What do you mean by “ample”? A I mean a com¬ 
plete set of the new tubes and a complete set of lights 
for the tower. 

Q And they are there for immediate use? A They 
are on the shelf. 

• • • • 

664 Q Have you plans for new studios? A Yes, 
sir. We have plans. 

Q What are they? A We have signed a contract and 
have a lease for a second and third floor and part of a 
fourth floor of a building on Canal Street. 

Q WTiat is the name of the building? A The Kurno 
Building. 

Q And approximately how many feet of floor space 
is involved? A I think a little better than a thousand 
feet or more. 

Q More than you have at the present time? A Quite 
a bit, yes. 

* * * * 

669 Cross-Examination 

m • * # 

686 Q Will you turn to Issue No. 14, please, Mr. 
Carlson? 

In your direct examination, I understood you to say 
that the tower lights and associated equipment were in¬ 
spected quarterly. Is that right? A Yes, sir. 

Q Do you know what you told the F. C. C. when you 
replied to this discrepancy report in connection with that 
particular charge? A No, I can’t recall. 

Q You don’t recall? A No, sir. 

Q You have introduced Exhibit No. 66, which is your 
answer to this discrepancy report. Don’t you, in para¬ 
graph 5 thereof, state that, due to the unavailability of 
personnel, checks were not made as frequently as that, 
but that you intended to in the future? I think you will 
find paragraph 5 in that answer deals with that matter. 
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Mr. Fisher: It is the answer to 15, but it deajs with 
14, you think ? It may include 14, yes. 

The Witness: We said there that it was due tq being 
unable to get the proper labor to make the tests, | or the 
inspections, at those times when we hadn’t madq them. 
However, an inspection was made, to the best of my knowl¬ 
edge, by using field glasses and checking over the 

687 equipment to the extent that it could be reached by 
myself. 

By Mr. Welch: 

Q Is that the way you usually check your equipment? 
By field glasses? A No. A tower is a mighty high thing, 
and if you can get up there, you are a lighter man than 
I am. 

Q Is the tower tall? A Yes, sir; 215 feet. 

Q You don’t usually inspect them with field glasses? 
A Not other than that I try to make every effort to 
comply with directions. 

Q Nor do your personnel usually inspect wdtjh field 
glasses? A No. 

Q At the time of this discrepancy, due to unavailability 
of personnel, you did not make the quarterly inspections ex¬ 
cept by field glasses ? A We couldn’t make the inspection 
with the rigger, because we didn’t have him available. 

Q And your testimony this morning is that you did 
make quarterly inspections? A I made quarterly inspec¬ 
tions to the best of my ability. 

Q That is, with field glasses? A Or with whatever 
other means I had. 

688 Q What other means did you have? A Some¬ 
times I was able to get men who could go ijip and 

make the inspections, and sometimes I couldn’t. 

Q Quarterly? A Yes, sir. 

Q Did the men go up the tower quarterly? A j When 
I was able to secure them, yes. 

Q Every quarter, did somebody go up the tower? A 
Yes. 
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Q Didn’t yon just finish testifying that you didn’t have 
the personnel available, so you had to use field glasses? 
A When we didn’t get them. My friend, are you talking 
about now, or during the war ? The war is over. 

Q Is it? I am talking about this discrepancy report, 
the time of this discrepancy report. A No, we couldn’t 
get the men then. 

Q And this morning, didn’t you say you did inspect 
them? A I said, to the best of my ability I made the 
inspection. 

Q Did you use anything other than field glasses to make 
the inspections when this personnel was unavailable? A 
No. 

* * • • 

711 Charles C. Carlson 

resumed the stand as a witness in his own behalf and 
was examined and testified further as follows: 

• * • • 

C ross-Examination 

By Mr. Aranson: 

• • • • 

714 Q Well, do you admit or deny the issue num¬ 
bered 3, “To determine whether Station WJBW 

complied with the orders of the Third Fighter Command 
to report the receipt of unscheduled radio silence test 
signals transmitted by the key broadcasting station on 
January 12,1944, as required by the Order of the Southern 
Defense Command”? A No, I don’t deny that some of 
the signals may have been omitted, due to the fact of the 
equipment not working properly. 

Q Is that the only reason? A If for any other reason 
the operator was not alert while on duty, I don’t 
know. 

715 Q You don’t deny that that occurred? A I 
don’t deny it. No, sir. 
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* * * # 

716 Q I direct your attention to No. 6. Do yofi deny 
or admit that the Civil Aeronautics Administration Was not 

“notified of tower light-failures and/or the resump- 

717 tion of illumination, as required by Section 3404(c) 
of the Rules,” on the dates specified? A We noti¬ 
fied the C. A. A., known as the Civil Aeronautics Adminis- 
tration, of each occasion when lights failed, and wheii they 
were repaired. 

Q Did you make an entry in the log of the notification 
and the resumption ? A On some occasions — 

Q I mean on the occasions set forth here, Februslry 27, 
1944, March 29, 1944, August 16, 1944, February 27i, 1944, 
March 29, 1944. A I am not sure of any of those jdates; 
whether they were marked on the log or not. Because we 
didn’t make it a practice of marking the log when we noti¬ 
fied the C. A. A. 

Q Well, aren’t you supposed to make an entry in the 
log? A When the lights fail, we are supposed to make 
an entry in the log. 

Q And how about resumption ? A When they ajre put 
on; yes, sir. When they are repaired. 

Q Well, did you make an entry that the C. A. A. was 
notified in each instance? A We didn’t write it in the 
log, no, sir. We notified the C. A. A. We have had 

718 some occasions where it was written in the lcfg, but 
not all the time. 

Q But you are supposed to, aren’t you? A It was 
not my understanding that that was supposed to be written 
in the log when they were notified. 

• • * # 

721 Q I direct your attention to Issues Nos. 10 and 
11. We will take 10 first. Do you admit or deriy? A 
There was a question as to whether the frequency knodu- 
lator was in operation at the time or was reading j false, 
and we were under the belief that it was right. However, 
we could have been wrong. 
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Q You don’t deny that the station was off frequency, 
deviated from its assigned frequency? A No, sir. I 
can’t deny that. 

Q Now, will you look at Issue 11. Do you admit or 
deny? A The monitor failed to function; according to 
the statement, which we admit. 

Q Now, I think you testified you knew that the fre¬ 
quency monitor was not functioning properly. Is that cor¬ 
rect? A I didn’t know, but we were trying to de- 

722 termine whether it was or not, and we were trying 
to make repairs and correct it if it wasn’t. 

Q There came a time when you knew that it wasn’t 
functioning properly? A Toward the end; yes, sir. 

Q Did you request permission or authority to operate 
without a frequency monitor? A Yes, sir. 

Q When did you make that request? A Our records 
will have to show that, sir. I can’t recall that far back. 

Mr. Fisher: Do you remember about when it was? 

The Witness: Just before it was sent in to the factory. 
By Mr. Aronson: 

Q Now, you sent this frequency monitor to the factory 
in 1946, I think you testified on direct examination. Isn’t 
that correct, sometime in 1946? A If it was 1946,1 can’t 
recall, but I imagine it must have been around there. 

Q Isn’t it a fact that this monitor was not functioning 
in 1944? A Well, we had tried to make repairs locally 
here. 

Q But during the period from 1944 to 1946, did you 
request Commission authority to operate without a 

723 frequency monitor? A We weren’t operating 
without it. We had it. 

Q Well, if it wasn’t functioning properly — A We 
were under the impression that either the tubes were bad 
or the condensers were bad, and we were trying to make 
local rpairs. 

Q But was it in an operating condition? A It was, 
but it was at times reading false. 
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Q Have you the logs covering that date? A I imagine 
we must have. We kept logs of all dates. 

Q Will you look at the log and see whether it was en¬ 
tered there that the frequency monitor was not functioning 
properly? 

Mr. Fisher: October 26 is here. 

By Mr. Aronson: 

Q Here is the log. Look at that and see if the log 
doesn’t indicate that the frequency monitor was not func¬ 
tioning properly. 

Mr. Fisher: Will you just read that date and that nota¬ 
tion into the record? Wouldn’t that be best? Wh^t is the 
date at the top, Mr. Carlson? 

The Witness: The 26th. 

Mr. Fisher: October 26,1944? 

The Witness: Thursday, October 26, 1944; yes, sir. 

Mr. Fisher: Then what is the notation down at tne left- 
hand side, that he is asking about? 

724 The Witness: “Frequency monitor off;! reads 
plus or minus cycles at 845 continuous” — it’s awful 
hard to read. The frequency modulator was off at thb 
time. 

The Presiding Officer: Who was on duty at that time? 

The Witness: Let me see if I can tell ^ou that. It was 
Charles Lee, Jr. 

By Mr. Aronson: 

Q Then you don’t deny, Mr. Carlson, that the frequency 
monitor was not functioning properly? A No, siij. The 
frequency monitor was in trouble at the time. 

Q And that was in 1944? A This was in 1944,; yes. 

Q What I want to know is this: Subsequent to that 
date, did you get authority from the Commission to ciperate 
without a frequency monitor? A Well, I don’t laJow ex¬ 
actly if I got authority at that date or subsequent to that 
date, but we tried to eliminate the trouble by thinking it 
was possibly tubes, os something else. 

Q lam not asking you that. That is not responsive to 
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the question. I want to know whether you received au¬ 
thority from the Commission to operate without a fre¬ 
quency monitor subsequent to that date. A I can’t say 
whether I did or not. I don’t recall. 

Q If you did receive authority you would have a 
725 record of it, wouldn’t you, Mr. Carlson? A We 
should, yes, sir. 

• • • • 

746 Cross-Examination 

% 

By Mr. Aronson: 

Q Mr. Carlson, what did you say the heights of that 
tow^er was ? A 215 feet. 

Q As a matter of fact, it is 225 feet, is it not? A It 
may be, with the base supports, and so forth. 

Q When was the last time that you made a quarterly 
inspection of the tower light equipment? A Oh, it must 
have been about two weeks or more ago. 

Q Don’t you know? A Not definitely. No, sir. 

Q And what did that inspection indicate? A Well, to 
my observation, it indicated that everything was in fair 
shape, and all lights were burning, and there was 

747 no indication of trouble at the time. 

Q WMt would you describe as an inspection, a 
quarterly inspection? Merely a visual observance of the 
tower? A At the present time, that is all I have been 
able to do. Until such time as I am able to get a rigger, to 
go to the top of the tower and do otherwise, I will have to 
do the best I can. 

Q When was the last time you had a rigger go up the 
tower and make an inspection? A It has been quite a 
while. 

Q Well, how long ago? A I can’t recall. 

Q Was it more than three months ago? A It is pos¬ 
sible. 

Q Now, this firm that you had a contract with, Lewis 
and Son, or Lewis and Company, whatever the name hap- 
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pens to be: do they still make inspections for you? A 
They haven’t made any recently; no sir. 

Q When was the last time they made one? A I don’t 
know the last time they were up the tower. They gave us 
such a hard go-about to get service from them, that we got 
discouraged at the type of service that they gave. 

Q How many inspections did they make, altogether, for 
you? A I can’t recall. 

748 Q More than one? A They were up th{e tower 
several times. 

Q Did Lewis and Son’s inspection indicate any bad 
wire in the tower? A There was some bad wiring done, 
but it was done by some other people. 

Q Did they report to you when they went up thp tower 
that there was bad wire? A Yes, sir. On one occasion. 
Q What steps did you take? A We had it corrected. 
Q How long after the bad report? A As sooh as we 
were able to get a chap capable of doing Ihe work. 

Q How long was it? A I can’t recall, offhand. We 
started immediately to work on it, but how soon !we got 
service is what you are trying to find out, and I can’t say. 
I know those jobs are difficult. The men are not sfc> thick. 

Q Well, with the large amount of shipbuilding in the 
city of New Orleans, doesn’t it seem reasonable that you 
could obtain riggers? A No, we couldn’t obtain them, 
for the simple reason that they were engaged on night and 
day work, and those men were quite in demand. It was 
pretty hard to get them. 

749 Q Did you make inquiry as to who made the 
tower light inspections of other stations? Did they 

have any riggers? A Yes. I did that, all right. 

Q Well, what did you do? We want to know what ef¬ 
forts you made to obtain riggers. We want to see all the 
By Mr. Fisher: 

Q Now, turning to Charge No. 8, “To determine 
754 whether the station’s operating log indicated the 
duration of interruption to the carrier wave kt 2:04 
means you exhausted to obtain riggers to get up andjlook at 
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the tower lights. A This may sound funny and it might 
sound like a joke, and maybe it was told to me as a joke, 
but I was told that in Missisippi they usually get the pris¬ 
oners out of the jails and let them get free after they go up 
T and make certain repair work that is necessary on towers. 
Q You wouldn’t have us assume that the other stations • 
in New Orleans do that, would you? A I was told by a 
good authority that they did that in Mississipi. 

Q Well, we are talking now about Louisiana. In other 
words, what we are trying to find out is this: What means 
have you exerted to find someone to go up there and ex¬ 
amine that tower light equipment? A Well, I have called 
every rigger that I know of. I had my lawyer call them in 
the final event, after my manager couldn’t locate them. 
Mr. Gatlin maybe can give you some information on that, 

' that I am unable to help you with. 

* * • * 

751 Redirect Examination 

i 

* * * * 

752 By Mr. Fisher: 

*, Q Now I show you Exhibit 75. And what does 

* that show on the log? I think that is the first item there. 
Just read that. A It says, ‘‘Antenna lights off, 6:15 a.m. 
Off all night due to failure of night operator to turn them 
on. ” It is signed, “ J. H. ” 

Q Who is that? A That is the man who went on duty 
in the morning to turn them on. 

Mr. Aronson: Did you notify the C. A. A. of that? 

The Witness: Did I ? 

Mr. Aronson: Or anyone else ? 

The Witness: No, sir. The first I knew of it was when 
I saw the logs. 

Mr. Aronson: Isn’t it a fact that the violation consists 
of a failure to notify the C. A. A. ? 

The Witness: Yes, sir, it is a violation. 

By Mr. Fisher: 

Q Do you remember whether you did notify them when 
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you found out about it? A After I found out about it, 
the lights were turned on the following evening, so there 
wasn’t anything to notify. 

Mr. Aronson: How long after you observe that 

753 they are not on are you supposed to notify C|. A. A.? 

The Witness: Well, the man forgot to turn them 
on. These went all night. 

Mr. Aronson: Then how long after you knew about it? 

The Witness: What do you mean — after I knew about 
it? 

Mr. Aronson: That the lights weren’t on; they were 
they w’ere off all night. 

The Witness: Well, Mr. Hingle notified me in the morn¬ 
ing when he went on that the lights were off. 

Mr. Aronson: Well, the operator was supposed to no¬ 
tify the C. A. A., was he not? 

The Witness: Yes, sir. 

Mr. Aronson: And there is no entry in the log indicat¬ 
ing that he notified the C. A. A. 

The Witness: No, sir. He did not show any entry in 
this log, but he notified me that the night operator h$d 
failed to turn the lights on, and the night operator was cau¬ 
tioned about it. 

Mr. Fisher: May I introduce that exhibit ? I dop’t 
believe I have, yet. 

The Presiding Officer: It will be received. 

(THE DOCUMENT REFERRED TO, MARKED AS 
EXHIBIT NO. 75 WAS RECEIVED IN EVIDENCE). 
By Mr. Fisher: 

Q Now, turning to Charge No. 8 “To determine 

754 whether the station’s operating log indicated the 
duration of interruption to the carrier wave | at 2:04 

p.m., July 29, 1944,” I hand you herewith Exhibit 76 for 
identification. Does that show a notation as to when there 
was a power failure and when you went off the ^ir? A 
Yes, there is a notation here that, due to some haipmering 
on the floor, or repairs to the building, or something, the 
overload relay was knocked off. 
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Q And that is signed by yon? That is your signature? 
A Yes. I was at the station at the time. The operators 
on duty were Hingle and Slipakoff. 

Q And at that time the antenna lights were 0. K.? A 
They were 0. K. at that time. Yes, sir. 

Q This allegation in particular says something about 
the duration of the interruption. Is there any notation 
there as to how long you were off the air, if you remember 
that? A It says, “Off at 2:04 p.m. due to power failure 
due to hammering on the floor,” and so forth, which caused 
the overload relay to kick out. 

Q But it does say, “On again”; and I can’t read any 
time there. 

Mr. Aronson: Will you point that out ? 

By Mr. Fisher: 

Q I notice there is no time after “On again at”. There 
is no time there. Have you any recollection as to 
755 that? It says, “Off at 2:04 p.m., due to power fail¬ 
ure. On again at ...” Do you see that? 

Mr. Aronson: Isn’t that what the violation consists of 
— failure to say when you resumed? 

The Witness: Yes, that is right. 

By Mr. Fisher: 

Q Was it left off of there, or how did you omit it? A 
It must have been omitted by an oversight. 

The Presiding Officer: What specification is that? 

Mr. Fisher: That is 8, Allegation 8. 

At this time, Your Honor, I want to introduce that as 
Exhibit 76. 

The Presiding Officer: With no objection, Exhibit 76 
will be received. 

(THE DOCUMENT KEFERRED TO, MARKED AS 
EXHIBIT NO. 76, WAS RECEIVED IN EVIDENCE.) 
By Mr. Fisher: 

Q Now, turning to Allegation 13, request was made for 
some logs, November 10 to December 19,1944, the question 
being as to whether the lights were lighted in accordance 
with the specifications. What I have here is November 10, 
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December 1, December 18, and December 19. I have had 
different logs at different periods through there, which I 
think will carry out the continuity that you wanted, Mr. 
Aronson, from beginning to end, in other words. 

756 Mr. Fisher: So, first of all, I wish to introduce 
Exhibit 77 for identification. 

(THE DOCUMENT REFERRED TO WAS MARKED 
AS EXHIBIT NO. 77 FOR IDENTIFICATION.) 

By Mr. Fisher: 

Q This is the log of November 10? A Yes, sir, No¬ 
vember 10,1944. 

Q And that is the first date of this Allegation 13, the 
date of November 10? A Yes. 

Q And that notation reads, “Top set of lights joff at 
7:00 a.m.”; is that right? A 7:00 a.m.; yes, sir. 

Q And there it says, “Inspector Broessard of C.|A. A. 
notified”? A Yes, sir. 

Mr. Fisher: At this time, I would like to introduce Ex¬ 
hibit 77. 

The Presiding Officer: Are there any objections to Ex¬ 
hibit 77? 

It will be received. 

(THE DOCUMENT MARKED EXHIBIT NO. 77! WAS 
RECEIVED IN EVIDENCE.) 

By Mr. Fisher: 

Q I hand you herewith Exhibit 78. Please read 

757 what that states about the antenna lights, there, on 
the original. A “Antenna lights on, 5:45 p.m.” 

Also, “O. K., 5.47 p.m., except top set W. R. S.” 

Q Now, is that that same set that was off at the begin¬ 
ning of this period, the top set? A Evidently so.j Yes, 
sir. ! 

Mr. Fisher: At this time, I would like to introduce Ex¬ 
hibit 78. 

The Presiding Officer: Is there any objection to Ex¬ 
hibit 78? | • 

It will be received. 





138 


(THE DOCUMENT REFERRED TO, MARKED AS 
EXHIBIT NO. 78, WAS RECEIVED IN EVIDENCE.) 

By Mr. Fisher: 

Q Taking December 18, which is the date before the 
final date, I hand you herewith Exhibit 79 for identifica¬ 
tion, and again, on that notation of December 18; what is 
the first notation on the right? A “Antenna lights 0. K. 
except upper set.” 

Q Down at the bottom, what is the last notation on the 
right? A “Antenna lights on, 5:45 p.m. Observed 
0. K. at 5:47 p.m. except top set.” And that is signed 
“W. R. S.” That stands for William R. Smith. 

Mr. Aronson: That top light is the most important 
758 light, isn’t it? 

The Witness: I guess they are all important, sir. 

Mr. Aronson: They are all important. I am not ques¬ 
tioning that. But I am asking you if that top light isn’t the 
most important one. 

The Witness: We should feel so, yes. We notified 
C. A. A. that the top one was out. 

Mr. Aronson: And that light was out for about a month 
wasn’t it? 

The Witness: Yes, sir. It was out quite a while. 

By Mr. Fisher: 

Q I hand you herewith Exhibit 80 for identification, 
which is December 19, the next day after the last day. 
Does that show the lights were all corrected, and so forth? 
A “Antenna lights off at 8:00 p.m. Carrier off the air.” 

Q “Off the air at 10:24 a.m. to 11:45 a.m. in order to 
repair antenna lights wiring — job stopped before being 
completed because of rain. W. F. D.” Can’t you read 
that? A Yes. 

Q And then what does it say down at the bottom? A 
“All antenna wiring replaced with new wiring. Job com¬ 
pleted O.K. C. A. A. notified.” That is signed “W. R. S.” 

“Antenna lights on, 5:45 p.m. All sets observed O. K. 

5:47 p.m. W.R.S.” * 

Q That is the 19th? A Yes, sir. 

Q December 19? A Yes, sir. 


759 
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Mr. Fisher: At this time, Your Honor, I wish to intro¬ 
duce Exhibit No. 80. 

The Presiding Officer: Is there any objection? 

It may be received. 

(THE DOCUMENT REFERRED TO, MARKED AS 
EXHIBIT NO. 80, WAS RECEIVED IN EVIDENCE.) 

Recross-Examination 

i 

By Mr. Aronson: 

Q Mr. Carlson, what effort did you make during the 
period from November 10 to December 19, 1944, to see 
that the top lights were functioning properly? A I guess 
I very near drove my manager crazy, calling him qp and 
asking him about what we were going to about it and how 
we were going to get the rigger up there, and what jigger 
we could secure, and so forth. I used every effort tq have 
my manager try, and also my attorney and I tried All 
three of us used all efforts. 

Q And that is the substance of your effort made to 
have the tower lights adjusted during the period of about 
a month ? A Yes, sir. 

Q Do you know how far you are from the air- 
760 port? A We are quite a distance from the airport. 

Q Do you know approximately how far? |A A 
little better than live miles, in my estimation. 

Q During that time, wasn’t there a considerable amount 
of flying in the city of New Orleans, due to the fact that 
there was a great deal of Army and Navy activity heije? A 
Yes, there was quite a bit of flying. 

Q You realized that it was a hazard to air navigation? 
A I certainly did. That is the reason I notified the 
C. A. A. to that effect, so that it was posted. 

Q During the war, wasn’t there a naval airport within 
two or three miles of your station? A A naval airport? 

Q Yes, a student airport. A There was one out qn the 
lake front, yes, sir. 
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Q How far was that from the station? A I would 
say it was about three miles. 

Q So that it was a hazard to flying from that airport, 
wasn’t it? A It was a hazard to flying at all times, yes, 
sir. 

Q I mean especially with your top light ont. A Yes, 
it was a hazard. 

• • • • 

761 Maurice B. Gatlin , 

a witness called for and on behalf of Charles C. Carl¬ 
son, having been duly sworn, was examined and testified 
as follows: 

Direct Examination 

• • * • 

762 A But on one occasion, when there were some 
difficulties with the lights on the tower, Mr. Ewing 

was at that time manager of the station. The condition 
dragged along for some time, and while it was really out 
of my province as an attorney, I became very impatient 
with the efforts of both of them, and I took it upon myself 
to try to find someone to correct that condition. And my 
efforts consisted in simply getting the New Orleans tele¬ 
phone book and calling, in turn, every person that I could 
imagine would be equipped to do that type of work. I 
called, I would say, 15 or 20 construction companies. I 
even called the Southern Bell Telephone Company, and I 
called the New Orleans Public Service, which is the local 
public utility, in an attempt to make special arrangements 
with them. 

Mr. Carlson told me that if I could obtain anybody to do 
that work, the cost would be no object, because he realized 
the seriousness of it. 

763 Q Were you able to find anyone? A No, sir. 
Despite all of those efforts, I was unable to find any 
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person who would attempt to do the work. I even made 
private inquiries of business acquaintances, and I could 
find nobody that would do it. 

Q Now, with reference to this matter of connecting up 
the sewer, and the like, did you help Mr. Carlson ih that 
matter? A Yes. 

Q What did you do in that matter? A I attempted to 
get the job done. I happen to be vice-president of & con¬ 
struction company myself, and I called on a subcontractor 
that does a great deal of work for me, a plumbing con¬ 
tractor. And he informed me that it was impossible jto ob¬ 
tain the necessary material to do that job at this tim6. He 
says, “It simply is not available in the city of New Orleans, 
and at such time as it is available, it is used exclusively 
under priorities for veterans’ housing. It is impossible to 
obtain a priority for it, or to get it if you had a priolrity. ,, 

Q So has it been impossible to connect up that sewer 
to date? A Yes, sir, it has been impossible, and it ^s still 
impossible. 

Q Are efforts being made at this time to do! that? 
764 A Yes, sir. Efforts are continuing to be made.- 
There are two or three plilmbers who have projmised 
to use every effort to get that material as soon as tlie ma¬ 
terial becomes available, and as soon as the Government 
regulations are such that material can be used on that type 
of job. 

Q Now, you have heard the testimony here with refer- 
ence to these garages. You are familiar with them, I be¬ 
lieve. If so, will you state what has been with reference to 
them? A I am familiar with them only to the extend that 
I know they are there. I know nothing of their physical 
location with reference to the antenna. I was informed 
that they were there after they had been constructed. I 
immediately took the matter up with Mr. Melville Wolf son, 
attorney for the owner of the property, and I requested 
that they be removed. I took the legal position that any¬ 
thing that would violate or conflict with the proper use of 
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the site, as to the antenna, would be a violation of the 
agreement. 

Now, Mr. Wolf son did not agree with me, as a matter of 
law, and the only alternative I had was to proceed with a 
lawsuit to have them remove them and to (determine 
whether Mr. Wolf son or myself was corect. 

And in view of the near termination of the lease, until 
that question was settled, I did not feel that a lawsuit 
would be justified. If would also interrupt negotiations 
that were then going on to retain the trans mitter 
site. 

765 Q You say that efforts have been made, however, 
to remove those garages? A Every possible effort 
has been made, short of legal proceedings, about which I 
have explained. 

Q As to the various discrepancy reports, are you some¬ 
what familiar with those, and did Mr. Carlson confer with 
you in regard to those various reports? A He has, on 
many occasions, and I have assisted him in answering 
them on many occasions. He has always brought them to 
me immediately, and together we have done everything 
we could to comply with the Rules of the Commission and 
to answer them properly. 

Q And how about correcting the deficiencies? A The 
corrections, to my knowledge, have been made just as 
quickly as feasible in every case that they have come to Mr. 
Carlson’s attention. 

Q. Are you familiar with, and have you been instru¬ 
mental in, some of the instructions to employees as to the 
operation of the station? A Yes, I have. At the re¬ 
quest of Mr. Carlson, I have written many letters to the 
manager of the station, outlining the necessity for com¬ 
plying with all the rules and regulations of the Commis¬ 
sion and the rules of good engineering practice. 

• • • • 
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766 Cross-Examination 

• * • * 

768 Q Do I understand, Mr. Gatlin, that it is im¬ 
possible to obtain a priority for plumbing to jmake 
sewer connections for the station? A That is the infor¬ 
mation given to me by a plumbing contractor. I have not 
made a personal inquiry. 

• * * • I 

780 Cy Newman, 

a witness called for and on behalf of Charles C. 
Carlson, having been first duly sworn, was examine^ and 
testified as follows: 

Direct Examination 

# * * # 

814 Q Mr. Newman, I think this has been gone! over 
several times, but you are familiar with the at¬ 
tempts to improve the sanitary conditions of the station? 
A Yes, sir. 

Q What has been done with reference to that, just 
briefly? A What I did recently was this: The last 
plumber that we had out there went as far as he could 
with the materials on hand, and he told me that he bould 
not continue with the job unless he got soil pipe and the 
fittings. He told me that soil pipe was priority material. 

So I called Mr. Pettit at the C.P.A. and told him that 
we needed soil pipe to complete the job. The entire amount 
of material needed was aproximately $75. Mr. Petti^; told 
me that no soil pipe was being given other than for vet¬ 
erans’ housing. For no commercial private project could 
it be obtained; despite the fact that I told him we had 
been cited by the Federal Communications Commission 
for failure to do so. 

He told me to apply for relief to Washington, I im¬ 
mediately filled out the forms, four copies, and sent !them 
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air-mail special delivery, to Washington, applying for 
the soil pipe needed and the fittings needed, and as 
815 soon as it comes back it will be installed. 

Q If the priority comes back? A Yes. Then 
we can go out and get it if it is in the market. There is 
no guarantee that even with the priority we will be able 
to obtain the soil pipe. 

Q Now, with reference to, I believe, a request of the 
Commission to present a program of October—do you 
remember when that date was, Mr. Aronson? 

Mr. Aronson: The week was in August, the last week in 
August. 

By Mr. Fisher: 

Q During the last week of August, also a program 
analysis was asked for by the F.C.C., wasn’t it? A That 
is right, sir. 

• • • • 


904 Karl G. Seibold, 

a witness called for and on behalf of Charles C. 
Carlson, having been first duly sworn, was examined and 
testified as follows: 

924 Cross-Examination 

By Mr. Aronson: 

Q What was the condition of the equipment when you 
first came to the station? A Well, I would say that the 
equipment was in operating condition, all right, unques¬ 
tionably. The station was on the air as I entered the 
premises. 

Q The station was on the air, but what was the condi¬ 
tion? A It was more or less, I should say, deteriorated 
during years of service; and not only during years of 
service, but as to what maintenance was required at that 
time. 
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Q Do you know the conditions inside of the j trans¬ 
mitter house and surrounding the transmitter houfce? A 
I do. 

Q Would you say that the facilities there are suitable 
for employees? A At this time? Or when I entered? 

Q When you made your connection. A As MrL Carl¬ 
son already has admitted, they were unsuitable ht that 
time. 

Q What is the condition now? A Sir, I wish tp state 
that at this time, at this very date—or, to go back fjurther 
than that, I will say that improvements havb been 

925 made all along, with the cooperation of the owner. 

Q Would you say that the conditions now are 
suitable for personnel? A Yes. 

Q Isn’t there a septic tank that overflows? A Nfo, it is 
not overflowing. I take issue with that. And also, $ little 
later on, I will state an instance where I believe it js pos¬ 
sible that either I have not understood properly or there is 
a misstatement that has been made. We will get into that 
a little bit later on. 

Q Is there a cesspool that is overflowing? A There is. 

Mr. Fisher: That overflows, you mean? 

The Witness: Oh, no; it is not overflowing. 

• By Mr. Aronson: 

Q There is a cesspool there? A Yes, there is. 

Q And would you say that that is a suitable condition 
under which people are required to work, or should work? 
A That brings us down to the point where Mr. Carlson 
originally located on that piece of ground, down hjere in 
this part of the country, where that is the usual condition 
that you find. I am not familiar with the conditions in 
radio stations of supposedly higher prestige than ours, 
but I do know across the river you find conditions 

926 exactly such as we are having over here. However, I 
will go this far: in saying that it has been Recom¬ 
mended on numerous occasions to Mr. Ewing and to Mr. 
Carlson also that this condition be eliminated as soon as 
practicable. 
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Q Do you know whether any of the operators left the 
employment of the station, Station WJBW, because of 
the conditions in and surrounding the transmitter house? 
A I do. 

* * # • 

927 Q Now, with reference to these garages, isn’t it 
possible that those garages may affect the char¬ 
acteristics of the antenna? A Yes, it is possible. 

Q Are you familiar with the Commission’s rule 

928 regarding that? A I am. 

Q What is the rule? A The rule is that if 
there has been any object built within the confines of the 
transmitting equipment proper, the new measurements, 
field strength measurements, and antenna assistance meas¬ 
urements, should be made. 

Q Have you taken those measurements? A I have 
not. 

Q Have you recommended that they be taken? A I 
have. 

Q When did you recommend that these measurements 
be taken? A I recommended them some time ago to 
Mr. Ewing and also to Mr. Carlson. I do not recall when. 

Q What did they tell you? A What did they tell me? 
Well, somehow or other, I never did get a definite answer. 

Q Well, was it before the inspection? Before or after 
the last inspection of the station? A It was after the last 
inspection. 

Q And do you know when that inspection was? A If 
my memory serves me correctly, it was between January 
the 21st and January the 28th, 1945. Or was it January 
27? I don’t recall. 

929 Mr. Fisher: January 21 is what you say in Al¬ 
legation 20. 

The Witness: Anyhow, it was on or about January 20 
Let us go on that. 



147 


By Mr. Aronson: 

Q So that, so far as you know, up to this moment, no 
measurements have been taken, and no arrangements have 
been made to make measurements. Is that correct? A I 
say that up to the present there have not been any measure¬ 
ments made. Now, what steps have been taken, I do not 
know, inasmuch as Mr. Carlson determines that action. 

Q Now, since you have been the chief operator, as you 
call yourself, of the station, have you made quarterly in¬ 
spections of the tower light equipment? A Quarterly 
inspections? 

Q Yes. Or have quarterly inspections been made of the 
tower light equipment? A They have not been mhde by 
myself. Of that I am sure. I don’t know about the Others. 
I am unable to answer that. If they were, I was not there; 
I was not on duty then. 

Q Do you know whether the logs would indicate wfhether 
such an inspection was made quarterly? A To the best 
of my knowledge, no. 

Mr. Aronson: That is all. 

Mr. Welch: I have just one question. 

| 

930 Cross-Examination 

By Mr. Welch: j 

Q You stated that you have made suggestions ^:o Mr. 
Ewing and Mr. Carlson that measurements be made. A 
That is correct. 

Q Mr. Ewing has been away from the station about five 
or six months, hasn’t he? A I believe Mr. Ewing term¬ 
inated his services on or about the middle of May. Is that 
correct, Mr. Ewing? 

Q That is all right. Approximately five or six months. 
Have you made suggestions to Mr. Carlson since that time 
to have measurements taken? A I have. 

Mr. Welch: That is all. 

Mr. Fisher: That is all. 

(Witness excused.) 


i 
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Mr. Aronson: Mr. Anderson, please. 
Whereupon, 


George P. Anderson , ‘ 

a witness called on behalf of the Federal Communications 
. Commission, having been duly sworn, was examined and 
testified as follows: 


Direct Examination 
By Mr. Aronson: 

931 Q Will you state your name? A George P. 
Anderson. 

Q And your residence? A Present residence? 

Q Yes. A 4129 Grand Avenue, Minneapolis, Minne¬ 
sota. 

Q And are you presently in the employ of the Federal 
Communications Commission? A Yes, sir. 

Q In what capacity? A As a radio engineer. 

Q Were you so employed on January 12, 1944? A I 
was employed as a radio inspector on duty with the Third 
Fighter Command as intercept officer at that time. 

Q I direct your attention to January 12, 1944. Did 
you receive a report of an unscheduled radio silence test 
signal transmitted by Station WWL? A From what sta¬ 
tion? 

Q Key Station WWL, to Station WJBW. A No, 
sir. 

Q Do you know whether that test signal was sent? A 
Yes, sir. 

Q I hand you Exhibit 92 and ask you what that is. A 
This is an official notice of the Federal Communications 
Commission, which was directed to the licensee of WJBW, 
concerning his failure to reply to the radio silence 

932 test conducted on January 12, 1944, at 8:07 p. m. 

Mr. Aronson: I offer that in evidence. 

The Presiding Officer: Is there any objection to the 
exhibit? 



Mr. Fisher: Is it January 12, that you are putting in, 
or is it a February 17 notice with reference to violation, 
or something, on January 12? . 

The Witness: The test was transmitted on January 12. 
Mr. Fisher: That notice was February 17, wasn’t it? 
The Witness: The notice was dated February 1^, 1944. 
That is correct. 

Mr. Fisher: That is when the notice was sent. 

By Mr. Aronson: 

Q When did they fail to comply? A Pardon m£? 

Q When did they fail to comply? The test signal was 
sent on January 12, 1944. A That is correct. 

Q And you did not receive a report of that test signal? 
A That is right. 

• • • • 

933 Q I direct your attention to the date of |March 
1, 1944, and ask you whether Station WJBW was 

on the air after 12:00 Midnight without permission jof the 
Third Fighter Command. A According to our official rec¬ 
ords, it was. 

Q Have you the log with you? A I have it. 

Q Will you read from the log the entry of the Station 
being on the air after 12:00 midnight of March 1, j 1944 ? 
A At 23 minutes after midnight, “Observed Standard 
Broadcast Station WJBW on air. Announcer mentioned 
‘sixty-word-a-minute teletype’ here at WJBW.” 

934 Then, at 24 minutes after midnight, “ ‘Deep In 
The Heart of Texas’ was played.” 

At 29 minutes after midnight, “Election news from the 
Monteleone Hotel was broadcast.” 

At 32 minutes after midnight, “ ‘ You Are My Sunshine’ 
was played from Studio A, WJBW.” 

At 35 minutes after midnight, “Kamo commercial was 
transmitted.” 

At 48 minutes after midnight, “WJBW signed off,” and 
at 48 minutes and 15 seconds past midnight the carrier was 
removed from the air. 
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Q Did yon serve an official notice on Station WJBW? 
A As a result of that? 

Q As a result of that. A Yes, sir, I did. 

Mr. Aronson: I offer in evidence Exhibit 94, and ask 
permission to withdraw the original and substitute copies. 

* # * • 

935 Louis J. N. Du Treil, 

a witness called on behalf of the Federal Communi¬ 
cations Commission, having been duly sworn, was examined 
and testified as follows: 

Direct Examination 
By Mr. Aronson: 

Q Will you state your name? A Louis J. N. du Treil. 

Q And by whom are you employed? A By the Fed¬ 
eral Communications Commission, as a radio engineei. 

Q How long have you been employed by the Corn- 

936 mission? A Since August 16, 1921. 

Q I hand you Exhibit 96 and ask you what that 
is. A This is a discrepancy or violation notice which I 
signed and caused to be delivered to Radio Station WJBW 
as the result of an inspection on September 1, 1944, at the 
transmitter, and continued on September 2, 1944, at the 
studio. 

Q Will you state what that inspection disclosed? A 
The inspection disclosed that the following required spare 
tubes were not on hand: one Type 45, one Type RK 45, 
and one Type 80. 

No. 2: one tower light at the two-thirds level burned out 
on August 16, according to the log, and was not yet re¬ 
placed on date of inspection, September 1,1944. 

No. 3: running water not provided for sanitary purposes 
or for drinking (the pipe formerly installed has been 
broken). 

No. 4: the operating log fails to show that C.A.A. was 



151 


notified of tower light failures and/or resumption' of illu¬ 
mination, as follows: The failures were on February 27, 
1944; another failure; undated; a failure on March 29, 
1944; another failure on August 16,1944. And the resump¬ 
tion dates: February 27, 1944, March 9, 1944, March 29, 
1944, and the last failure, the light was still out t>n Sep¬ 
tember 1, 1944, the date of the inspection. 

No. 5: the operating log of July 20, 1944, sho^s that 
tower lights were not turned on during the night 

937 of July 19 to 20. Also, it does not show that the 
Civil Aeronautics authority was notified. 

No. 6: operating log of July 9,1944, indicates transmitter 
off the air at 2:04 p. m., but fails to show the duration of 
the interruption. 

Mr. Aronson: I offer in evidence Exhibit 96, with a re¬ 
quest to withdraw the original and submit copies.! 

The Presiding Officer: Is there any objection to the 
exhibit and request? 

Mr. Fisher: No, sir. 

The Presiding Officer: It may be admitted. 

(THE DOCUMENT REFERRED TO, MARKED AS 
EXHIBIT NO. 96, WAS RECEIVED IN EVIDENCE.) 

* * * # 

938 Q I hand you Exhibit No. 98 and ask | you to 
state what that is. A As the result of examining the 

operating logs at WJBW during the inspection concluded 
September 2, 1944, I found that, according to the j operat¬ 
ing log, the transmitter was often placed on the air at the 
beginning of the broadcast period in the morning by oper¬ 
ators holding restricted radiotelephone licenses, without 
such operators having the specific authority of tlie Com¬ 
mission to perform this operation. 

939 Q Now, as a result of that inspection, jdid you 
serve an additional notice on Station WJBW? A 

I did, sir. | 

• • # * 

i 

! 

i 
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Q I hand you Exhibit 100 and ask you what that is. A 
This is an official notice served on WJBW. 

Q As a result of what inspection? A I would like to 
refresh my memory on that. 

Q Was it March 21,1945? A March 21, 1945. 

940 Q Will you state what that inspection disclosed? 
A The inspection disclosed, first, that, according 

to the operating log, the transmitter had been placed on 
the air on the mornings of February the 24th, 25th, and 
March 17,1945, by Robert Turner, who was the holder of a 
restricted radio-telephone operator’s permit, but who had 
not been authorized to place the transmitter on the air at 
the beginning of operations in the morning. 

No. 2: According to the operating log, the frequency 
monitor failed to indicate frequency from 8:30 p. m., Octo¬ 
ber 26, 1944, to 2:00 p. m., October 27, 1944. There was 
no entry to show that the Commission was notified of this 
failure; nor that repairs were made by an operator hold¬ 
ing a first-class radiotelephone license. 

No. 3: According to the operating log, certain tubes in 
the transmitter were changed by W. F. Dielenschneider, 
holder of a radiotelephone second-class license, on Novem¬ 
ber 1, 1944, January 3 and 4, 1945; which servicing should 
have been done by an operator holding a first-class radio¬ 
telephone license. 

No. 4: The operating log also disclosed that the top 
lights on the radiator were not burning from November 
10 to December 19,1944. 

No. 5: There was no indication in the log—I would like 
to correct that: There was no definite entry in the log 
that tower lights and asociated equipment were in- 

941 spected quarterly and the condition thereof noted in 
the log. 

Q As a result of that inspection, you served that offi¬ 
cial notice on the station? A Yes, sir. I did. 

Mr. Aronson: I offer this Exhibit 100 in evidence. 



The Presiding Officer: Is there any objection jo the 
exhibit? 

Mr. Aronson: And I request permission to substitute 
copies and withdraw the original. 

The Presiding Officer: It will be admitted, and the re¬ 
quest to withdraw the original will be granted 

(THE DOCUMENT REFERRED TO, MARKEp AS 
EXHIBIT NO. 100, WAS RECEIVED IN EVIDENCE.) 

Mr. Aronson: I oiler in evidence Exhibits 101 and 102, 
the station’s replies to the discrepancy report. 

The Presiding Officer: Is there any objection to the 
exhibits: 

Mr. Fisher: Have you a copy of those ? 

Mr. Aronson: I ask permission to withdraw the!origi¬ 
nals and substitute copies. 

The Presiding Officer: Is there any objection t<p that 
procedure? 

There seems to be none. The exhibits will be received, 
and the originals may be withdrawn. 

(THE DOCUMENTS REFERRED TO, MXRK- 
942 ED AS EXHIBITS NOS. 101 AND 102, WERE 
RECEIVED IN EVIDENCE.) 

By Mr. Aronson: 

Q I hand you Exhibit 103 and ask you to state what 
that is. A This is the result of an inspection of Radio 
Station WJBW on September 12,1945. 

Q What date did you say? A September 12, 1945. 
And official notice was served covering the following 
points: 

No. 1. The glass plate in front of the meter paftel on 
the transmitter had been removed. This glass plate is 
there for the purpose of preventing personnel fronj com¬ 
ing into contact with the meters placed in the back df that 
glass plate. These meters, some of them, had oyer a 
thousand volts to ground on them. 

No. 2. I found a portion of the transmitter was obtain¬ 
ing power from a flexible line plugged into a wall socket 
on the side wall of the transmitter house. 
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No. 3. I found that the limiter amplifier power supply 
was also obtained from this same unprotected wall recept¬ 
acle near the floor. I discovered this by moving a chair 
against the wall and accidentally pulling these plugs from 
the wall and placing the transmitter off the air. 

Mr. Aronson: I offer Exhibit No. 103 and request per¬ 
mission to withdraw the original. 

* * * * 

943 Q I hand you what has been marked Exhibit 104 
and ask you what that is. A This is a photograph 

showing the two flexible lines as plugged into the unpro¬ 
tected wall receptacle, and the chair which I moved, ac¬ 
cidentally throwing the station off the air by pulling out 
these two flexible lines. 

Mr. Aronson: I offer in evidence Exhibit 104. 

The Presiding Officer: Is there any objection to Exhibit 
104? 

Exhibit 104 is admitted. 

(THE PHOTOGRAPH REFERRED TO, MARKED 
AS EXHIBIT NO. 104, WAS RECEIVED IN EVI¬ 
DENCE.) 

By Mr. Aronson: 

Q You may continue. A No. 4. The speech input 
circuit between a telephone box on the wall and the back 
of the limiter amplifier was a flexible line in the open. 

No. 5. Suitable facilities for the operators’ welfare and 
comfort had not been provided, in that the toilet was 

944 in bad condition, the discharge pipe leaked, and the 
septic tank had overflowed under the transmitter 

building and adjoining grounds. The stench emanating 
from this lake of fecal matter is very nauseating both in 
the radio transmitting house and outside thereof. 

No. 6. The operating log showed that one of the tower 
lights was out from April the 25th to August the 1st, 1945, 
and the operating log failed to show that the Civil Aero¬ 
nautics authority was notified of this failure of lighting 
and of the replacement of this light. 
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Q I hand you Exhibit 105 and ask you what that is. A 
These are two photographs which I personally took of the 
outside of the transmitter house. The lower one of the 
two showed a board at the rear of the transmitter 'vfhich, 
when stepped upon, sank into the stagnant water. 4-t the 
time of the inspection, it was impossible to enter or leave 
the building, even by walking on these timbers, without 
getting your feet wet with this stagnant water that Ii have 
described. 

Mr. Aronson: I offer Exhibit 105 in evidence. 

Mr. Fisher: No objection. 

The Presiding Officer: It is admitted. 

(THE PHOTOGRAPHS REFERRED TO, MARKED 
AS EXHIBIT NO. 105, WAS RECEIVED IN EVI¬ 
DENCE.) 

By Mr. Aronson: 

Q I hand you Exhibit 106 and ask you what 
945 that is. A This is a view of the toilet in thej rear 
of the transmitter. It also shows a ventilating fan 
placed on a wastebasket and a box. The purpose of this 
photograph is to show the extremely narrow quarters 
where this toilet was installed, making it impossible—or, 
instead of “ impossible/ ’ I should say impracticable—for 
use for the purpose intended. 

Mr. Fisher: No objection. 

Mr. Aronson: We offer Exhibit 106 in evidence. 

The Presiding Officer: There is no objection. It is ad¬ 
mitted. 

m # • * 


946 Q I hand you Exhibit 108, and ask you what 

that is. A This is a violation notice filed on Radio Sta¬ 
tion WJBW, as the result of an inspection on January 21, 
1946. 

Q Will you state what that inspection disclosed? A 
First I found that the plate voltmeter and/or the |plate 
ammeter for the power amplifier stage were defective, since 
log entries since the last inspection, as well as the read- 


i 

I 

i 
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ings during the present inspection, indicated a power in¬ 
put of only 131 watts. 

No. 2. I found that the modulation monitor was defec¬ 
tive, in that the dial indicating percentage of modulation 
was not fastened to the shaft on the inside of the instru¬ 
ment, and consequently it was impossible to shift that por¬ 
tion of the instrument which indicated percentage of 
modulation. 

Third. I found that two large metallic garages had 
been placed respectively 20 and 40 feet from the radiator. 
These large garages probably caused a change in the an¬ 
tenna characteristics. 

No. 4. I found that suitable facilities for the operators, 
welfare and comfort were not provided, in that the toilet 
was in bad condition, the discharge pipe from the toilet 
to the septic tank leaked, and the septic tank itself 
947 had overflowed under the transmitter building and 
adjoining grounds. 

* * * * 


964 Clarence E. Davidson 

was called as a witness for and on behalf of the Fed¬ 
eral Communications Commission and having been first 
duly sworn, was examined and testified as follows: 

# * • • 

965 Q Did there come a time when Mr. P. K. Ewing 

966 consulted you concerning your services, for em¬ 
ployment at Station WJBW? A Well, he had me 

come down to see him at his office, and he mentioned that 
he had some trouble with the station and he would like me 
to come down and see what the trouble was and see what 
the possibilities were of remedying it. 

He said that he would let me know. He wrote me a letter, 
two or three days later, advising me what he wanted done. 
I went out to Station WJBW with some measuring equip¬ 
ment and some tools. 
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Q When did yon go out to that station? A |On or 
about February 22,1945. 

Q And did you make an inspection of the transmitter 
and associated equipment? A I did make an inspection 
of the transmitter and associated equipment at the i trans¬ 
mitter only. 

Q Will you state just what your inspection disclosed? 
A Well, my inspection at first revealed that the jtrans- 
mitter was not able to be modulated. That was my first 
difficulty. 

Second, I found out that the measurement of powbr did 
not quite agree with the figures they originally had. | Also, 
I discovered that the modulation monitor was not func¬ 
tioning. 

Also, I found out that the audio equipment was paving 
trouble. I also found it pretty dirty. There \pere a 
967 lot a loose connections. It was quite a deplorable 
situation generally. 

Q Now, did you make a report of that inspection to Mr. 
Ewing? A Well, sir, the following night I went but to 
complete my work, and Mr. Carlson, the owner, appeared 
upon the scene. Before I got under way, he informed me 
that he was able to do his own work, and he didn’t sep why 
he should have to spend money to have me do work that he 
could do himself. 

Under that agreement, he had also told me that as long 
as he was in town, Mr. Ewing was not supposed tp hire 
any engineer unless he was out of town; that he was the 
engineer in charge, and that he felt it was up to him l to do 
the work and not have me there. 

.Q Did you make a report of your inspection tp Mr. 
Ewing? A Yes, sir. I made a report, a written repdrt, as 
well as recommendations. He wanted to know what re¬ 
commendations were necessary to bring the equipment 
into shape. 

Q What recommendation did you make? A Well, if 
I may refresh my memory— 


i 



158 


Q Did you receive any compensation for your services 
that you performed at the station? A Well, sir, I 
haven’t answered your other question. 

Q I thought you had answered it. Q Not yet, sir. 

You asked me about the recommendations I made. 

968 Q Well, you had made written recommendations, 
had you not? A Yes, sir. One of the first recom¬ 
mendations I made was that they measure the antenna 
resistance of the antenna resistance of the antenna. That 
was one of my first recommendations. Then, the follow¬ 
ing ones were made by me: Make a thorough cleanup job 
on the transmitter and associated equipment, which in¬ 
cluded all connections, as well as some of the haywire that 
was found in the various racks. 

Also, I recommended that a gain control on the limiting 
amplifier be replaced, and that the remaining controls be 
cleaned. 

I recommended a maintenance schedule. I recommended 
an overall frequency spot check, a recheck on antenna re¬ 
sistance measurement, as well as the accuracy check of the 
RF ammeter; that the modulation monitor be restored to 
proper operation. 

Also, I recommended that a card system be used to keep 
an accurate record of the amount of use each tube in trans¬ 
mitter and spares has had; and I recommended that if it 
had been in use in the transmitter, this should only apply 
to the transmitter tubes. 

At the time that I went there, I had very much difficulty 
finding bad tubes. I couldn’t find any good ones to put in 
the transmitter, so therefore the tube situation, as I under¬ 
stood it, was such that Mr. Carlson had them locked up in 
the room. 

969 I wasn’t able to get hold of any of them. 

Q. Who told you they were locked up? A. The 
chief operator was Walter Deilingschneider. He said, “I 
am sorry, but I can’t get to them.” 

So I recommended that they put the tubes out where they 
would be accessible. 



I also recommended a card system to show whether they 
had been used, in order that if we used a tube we would 
know how many hours there were on it, and we would know 
what to expect. That was the recommendation I made at 
that time. 

♦ # # # 

1021 Vernon W. Bradburry 

was called as a witness for and on behalf of the 

1022 Federal Communications Commission, and being 
first duly sworn, was examined and testified &s fol¬ 
lows: 

Direct Examination 
By Mr. Aronson: 

Q. Will you state your name and address? A. I Ver¬ 
non W. Bradburry. I live in New Orleans. 

Q. Do you hold any license issued by the Federal] Com¬ 
munications Commission? A. I hold a first-class Radio¬ 
telephone license. 

Q. Were you formerly in the employ of Station WJBW ? 
A. Yes. 

Q. Will you state when that was? A. From August 
27th, or about August 27, until about the first of October. 
Q. WTiat were your duties at the station ? A. Well now, 
we will have to differentiate there. 

Mr. Fisher: What year was that ? 

The Witness: In ’45. 

By Mr. Aronson: 

Q. What were your duties at the transmitter liouse? 
A. Let’s differentiate between chief engineer and] chief 
operator. 

Q. Well, as chief operator? A. That, in the coimjnonly 
accepted term, would be the correct phrase to use, I sup¬ 
pose. 

1023 Q. What were your duties? A. Well, as ppera- 
tor and as maintenance man; just general all-Round 
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work; and to stand the watch, if I could do it and not con¬ 
flict with some of the other duties I had. 

I handled some of the remotes, as we term them. 

Q. During the time you were employed at the station, 
were there any deviations from the assigned frequency? 
A. Yes, sir. 

Q. Do you know the cause? A. No, sir, I do not know 
the cause. 

Q. Do you know the condition of the transmitter house 
and the environment of the transmitter house as to the 
physical condition of it? A. In my opinion, it was gen¬ 
erally bad. 

Q. Will you state what that is, in detail; just the de¬ 
scription of the interior and the exterior? A. As to the 
interior, some of the siding was off. I am not talking about 
the radio equipment now. 

Q. No, the house. A. The toilet was broken. You had 
to put your hand down in the tank to flush the toilet. The 
toilet was leaking on the floor. It was running out and 
running down under the speechinput equipment panel and 
the frequency panel; that is, what determines the fre¬ 
quency of the transmitter. 

I bored a hole through the floor to let the water 
1024 run out before it got down to it, because we had had 
some trouble there. We had a circuit go partly bad 
for that particular reason. 

There was a fan in operation in back of the transmitter, 
with no guard on it. It was for ventilation purposes, with 
respect to the transmitter. And the wiring, the alternat¬ 
ing current wiring, furnishing power to the transmitter and 
furnishing lights and fans and running to the water cooler 
was in a generally—I wouldn’t say unstable state, but it 
was, I might say, almost on the borderline of that. 

Q. Do you recall any time during your employment at 
the station when there was any tampering with the equip¬ 
ment of the station? A. I couldn’t definitely pin any 
tampering on any one person, but I do know I have left 
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adjustments at the transmitter when we would sign off at 
night; and the operator would go on next morning aijid not 
be able to get the transmitter on the air. 

If he did, he would be off frequency, or badly but of 
resonance, as we term it, or out of alignment, we miglit say. 

Q. And do you know what caused the station to be off 
frequency? A. Definitely now, I don’t know what caused 
them to get off frequency, other than the fact that indica¬ 
tions proved the crystal oscillator had been tarn- 

1025 pered with or was out of adjustment. 

Q. When you discovered that, did you make any 
report, either to Mr. Carlson or to Mr. Ewing? jA. I 
made a report to Mr. Ewing. Yes, sir. 

Q. What was done, if anything, concerning that|? A. 
Well, I contacted Mr. Van Norstrand, in Atlanta, aijid we 
conducted some test programs, and the Commission jwired 
Mr. Ewing that we were off frequency. 

And if my memory serves me correctly, at one tilne it 
was 78 cycles, which was beyond the allowable limits. 

Q. What, if anything, did you do concerning the alleged 
tampering with the equipment? A. I reported it tb Mr. 
Ewing. 

Q. WTiat was done pursuant to your report to Mr. 
Ewing? A. Well, Mr. Ewing hired a special officer to 
guard the place. That was about the time, though, that I 
left; maybe a few days before. I don’t know the exact 
date of that. 

Q. There came a time when you left the employment of 
Station WJBW. Do you recall when that was? A. 
About October the 1st. 

Q. Of what year? A. 1945. 

Q. And what was the reason for your leaving the em¬ 
ployment of Station WJBW? A. Well, due tb the 

1026 condition of the equipment and the sanitary condi¬ 
tion of the place; I couldn’t get in and out of there 

without getting both feet wet, sometimes getting wet bp to 
my knees. The water in the cesspool was overflowing and 


i 
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there was a foot and a half of water under the transmitter, 
and the wire part was under there, and we had some trou¬ 
bles. 

There was a general run-down condition, and I didn’t 
care to go any further with it. I didn’t -want to string 
along with it any further. 

Q. During the wintertime, or the cold days of the year 
was there any heat for the comfort of the employees? A. 
Well, we hadn’t had any cold days up until that time, but 
there was no heat other than an electric heater up there, a 
small electric heater, one of those oval types. 

Q. How long after you told Mr. Ewing you thought 
there was tampering, or reported to him there was tam¬ 
pering, was a watchman employed? A. I couldn’t tell 
you that, because I don’t know the date that the watchman 
was employed. But he immediately contacted me. In 
fact, he called me into the office, and we talked over the 
matter of employing a watchman. That was more or less 
confidential, between Mr. Ewing and I. He didn’t tell me 
when he employed him; nor did I ask him, because possi¬ 
bly he wouldn’t have told me had I done so. 

Q. Do you recall how long after you reported it 
1027 to Mr. Ewing that a watchman w r as employed? A. 
Will you repeat the question, please? 

Q. Do you know how long after you reported that there 
was tampering, that Mr. Ewing employed a watchman? 
A. I don’t know the exact number of days, but it was, oh, 
I would say within a matter of a week or ten days. 

Mr. Aronson: That is all. 

Cross Examination 
By Mr. Fisher: 

Q. Mr. Bradburry, you were hired by Mr. Ewing, you 
say, as chief operator and more or less in charge of the 
equipment is that right? A. That is right. 

Q. And you were there about a month? A. Approxi- 
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mately a month; from the 27th of August until about the 
1st of October. 

Q. You were there practically during the time of these 
deviations of frequency? A. And the deviations dontin- 
ued after I left there. 

Q. While you were there, there were deviations. You 
knew about those? A. There were deviations thifee or 
four different times, because we made periodic tests with 
Mr. Van Norstrand in Atlanta, and we had one test, I 
definitely remember, with the Commercial Equipment Com¬ 
pany, in Kansas City, due to the fact that Mr. 
102S Van Nostrand’s schedule was all filled out, abd he 
couldn’t accommodate us. 

Q. Did you attempt to correct that matter at all!? A. 
We always called Mr. Van Norstrand on the telephohe. 

Q. All he does is check the frequency. He doesn’t 
make any correction? A. Yes; I made correct adjust¬ 
ments to put us back on zero. Zero in the meter is oh fre¬ 
quency. 

Q. Did you do anything with the frequency monitor 
yourself? A. No, sir. The frequency monitor w^s in 
such a state that nobody could repair it unless he had the 
proper laboratory equipment; or rebuilt it: it needed a re¬ 
building job. The hearer elements were burned out, and 
there "was a lamp being used as a heater element; or maybe 
two lamps. 

The temperature control device was out of calibration 
and was not working properly. 

Q. You knew all about that? A. Naturally, the equip¬ 
ment would not work. You couldn’t depend upon the fre¬ 
quency monitor. 

Q. Did you work on that at all while you were there? 
A. No. 

Q. You didn’t try to correct that at all? A. No. 
That is not within the province of a man that is operating 
the station. 

1029 Q. I see. That wasn’t within your province at 
all? A. It is my problem, but I am not authorized 
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to repair those things. Because the repair work that I 
might do might not be acceptable to the Commission, or to 
Mr. duTreil. 

Or Mr. Deiler. 

Q. Did you try to correct it at all? A. I did not, no. 
I did not try to correct it. 

Q. And shortly after that, was it sent back? Do you 
know when it was sent back? A. No, I do not know. I 
had long since left there before it was returned. I just 
sent it to the laboratory for repairs and calibration. 

Q. So in regard to the frequency, you didn’t attempt 
to correct the frequency monitor in any wav? A. Let’s 
get that straight, Mr. Lawyer, please. As to the frequency 
of the monitor and the frequency of the transmitter, let’s 
not get tangled up on that. 

Q. You did nothing about the monitor? A. There was 
nothing that I could do. 

Q. Now, with reference to this inspection of September 
12, as a matter of fact, you were the chief operator when 
that occurred, weren’t you? A. That is right. 

Q. And were you familiar with all of those charges that 
the Commission brought, about improper wiring and 
1030 all of those different matters? A. I am more or 
less familiar with that. Material had been ordered, 
but we hadn’t been able to get delivery to correct that wir¬ 
ing before Mr. du Treil made the inspection. Three or 
four days later, I did replace that wiring. 

Q. All of that was replaced, but at that time it was in 
the condition— A. —that Mr. duTreil cited the station 
for, yes. 

Q. And you were the chief operator, and you were try¬ 
ing to get wire to repair those things at that time? A. I 
had orders in with the Electrical Supply Company and the 
Interstate Electric Company, both for metal molding and 
lead-covered cable. Because it had to be exposed. We 
couldn’t get under there, to put it under the floor, because 
of the water. 



Q. That was all corrected before you left? A. before 
I left, yes; that particular citation? 

Q. Yes, the one of September 12. A. Not all of the 
citations, now? 

Q. No, that particular one. That is the only ojae you 
are familiar with? A. That is right. 

• • • # 


1179 FEDERAL COMMUNICATIONS COMMISSION 

OFFICIAL NOTICE 

Broadcast 
(Class of service) 

WJBW 
| Call 


Station 

New Orleans, Louisiana 
Location 


To Radio Station WJBW 
Mr. Charles C. Carlson 
Audubon Building 
New Orleans 16, Louisiana 


Sir: 

Observation of the transmissions) of the above Ration 
An inspection ) 

indicates that the requirements of law, treaty, or the rules 
and regulations of the Commission have not been complied 

with in the following particulars on. r . 

(date and time Ej.S.T.) 


(GMT) 

Copy of answer to official notice mailed March 30, 1945, 
not received. Violation of Section 1.391 of the Rul4s and 
Regulations of the Federal Communications Commission. 
(Official notice of 3-30-45, reads as per attached copy.) 
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Violation of the Rules and Regulations of the Federal 
Communications Commission as follows: 

1. Section 13.61 as modified by Order 91-C. According 
to operating log, the transmitter has been placed on the 
air in the mornings of February 24, 25, and March 17,1945, 
by Robert Turner, holder of Restricted Phone Permit 
endorsed for WJBW operation under Order 91-C, but who 
has not been authorized to start the transmitter in the 
morning. 

2. Section 13.61 as modified by Order 91-C and Section 
3.60. According to operating log frequency monitor failed 
to indicate from 8:30 P. M., October 26,1944 to 2:00 P. M., 
October 27, 1944. There is no entry to show that Federal 
Communications Commission was notified of this failure, 
nor that repairs were made by a radiotelephone first class 
operator. (Operator W. F. Dielenschneider, holder of 
radiotelephone second class license was on duty at 2:00 
P. M., October 27, 1944, when frequency monitor replaced 
in service.) 

3. Section 13.61 as modified by Order 91-C. According 
to operating log, tubes were changed by W. F. Dielen¬ 
schneider, holder of radiotelephone second class license, on 
November 1, 1944, January 3 and January 4, 1945, which 
servicing should have been done by an operator holding a 
radiotelephone first class license. 

4. Section 3.45-D. Operating log shows that top lights 
on radiator were not burning from November to December 
19, 1944. (Repairs and/or replacements should have been 
made immediately after lights found not burning). 

5. Section 3.404-C. While operating log shows that 
lights on radiator were occasionally replaced and that 
light wiring was replaced, there is no definite entry that 
lights and associated equipment were inspected quarterly 
and condition thereof noted in log. 

* • * • 



1263 Before the 

FEDERAL COMMUNICATIONS 
COMMISSION 
Washington, D. C. 

In re Application of: 
CHARLES C. CARLSON (WJBW) 
NEW ORLEANS, LA. 

For Renewal of License 
CHARLES C. CARLSON (WJBW) 
NEW ORLEANS, LA. 

For Construction Permit 
File No. B3-R-444 
Docket No. 6529 
File No. BP-6108 


Petition for Joint Consideration of Applications 

i 

Comes now Charles C. Carlson, licensee of Radio jStation 
WJBW, New Orleans, Louisiana, and applicant! in the 
above entitled applications, by his attorneys, and respect¬ 


fully requests that the above applications now pending 


before the Federal Communications Commission foe con¬ 


sidered jointly and simultaneously by said Commission. 

In support of this request it is respectfully shown that: 

1. The WJBW renewal of license application specified 
above was designated for further hearing by the Qommis- 
sion on January 27,1946 and subsequently consolidated for 
hearing with the application of Louise C. Carlson ijor Con¬ 
struction Permit for a new station in New Orleans, Louisi¬ 
ana to operate on 1230 kc., 250 watts, unlimited time, (facil¬ 
ities of WJBW; File No. B3-P-5271—Docket 7870. The 
consolidated hearing on these two applications was held in 
New Orleans, Louisiana on November 4th, 5th and 6th, 
1946. 


2. Subsequently on May 28, 1947, Charles C. parlson 
filed with the Commission the above entitled Construction 
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Permit application which requested authorization for a 
change in transmitter location and a complete new trans¬ 
mitter installation and antenna system, all of great addi¬ 
tional expense to the Petitioner, approximately $12,000. 

3. To date no action has been taken on either the Re¬ 
newal of License application or the Construction Permit 
Application. In the notice of hearing on the Renewal 
Application, Docket 6529, a number of issues were included 
therein concerning discrepancies in the operation of Radio 
Station WJBW. The Construction Permit Applica- 
1264 tion, BP-6108 was filed for the particular purpose of 
clearing up the technical discrepancies that had been 
cited by the Commission and to improve the broadcast 
service of the station. 

For the reasons recited above, and in view of the existing 
relationship between the Renewal of License Application 
and Application for Construction Permit, it is only equi-. 
table and in fairness to the Petitioner that the Commission 
consider these two applications together and not sepa¬ 
rately. 

WHEREFORE, the premises considered, it is respect¬ 
fully requested that the Commission consider the above 
entitled applications jointly and simultaneously. 

Respectfully submitted, 

CHARLES C. CARLSON (WJBW) 
Fisher, Wayland, Duvall & 
Southmayd—Its Attorneys 

By: Ben S. Fisher 
Ben S. Fisher 

Address: 

902 Warner Bldg. 

(Formerly Earle Bldg.) 

Washington, D. C. 

Date: September 24, 1947 


169 


i 


I 

! 


I 

i 

I 

Affidavit of Service 

CITY OF WASHINGTON i 

DISTRICT OF COLUMBIA 

SS: | 

Courtney E. Huckle, being first duly sworn on oath, 
deposes and says that she has this day sent by regular 
mail, postpaid, a true and correct copy of the foregoing 
Petition For Joint Consideration of Applications: j 
Welch and Mott j 

710 Fourteenth Street, N. W. . 

Washington, D. C. j 

Attorneys for Louise C. Carlson 
Courtney E. Huckle 
Courtney E. Huckle 

Subscribed and sworn to before me this 24th day of 
September, 1947. j 

Mildred G. Muman 
Mildred G. Muman, 

Notary Public, D. C. j 
My Commission expires: 11/15/47 

j 

1265 Before the 

FEDERAL COMMUNICATIONS 
COMMISSION 

Washington, D. C. i 

i 

In re Applications of: 

CHARLES C. CARLSON (WJBW) j 

New Orleans, Louisiana 
For Renewal of License 
CHARLES C. CARLSON (WJBW) 

New Orleans, Louisiana 
For Construction Permit 
FILE NO. BR-444 
DOCKET NO. 6529 
FILE NO. BP-6108 
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Order 

At a session of the Federal Communications Commission 
held in its offices at Washington, D. C., on the 2nd day ofj 
October, 1947; 

The Commission having under consideration a petition 
filed September 24, 1947, by Charles C. Carlson, licensee 
of Radio Station WJBW, New Orleans, Louisiana, request¬ 
ing the Commission to give joint consideration to his 
above-entitled application for renewal (File No. BR-444; 
Docket No. 6529) and his application for construction 
permit (File No. BP-6108), filed May 28,1947; and 

IT APPEARING, That petitioner’s renewal application 
was designated for hearing and heard in 1943, upon issues 
relating to numerous violations of the Commission’s Rules, 
Regulations and Standards and that said application was 
further heard in November, 1946, upon issues relating to 
violations of the Commission’s Rules occurring after the 
1943 hearing and that said application was heard in a 
consolidated proceeding with the application of Louise C. 
Carlson, New Orleans, Louisiana, for construction permit 
(File No. BP-5271; Docket No. 7870), and that the record 
in said matters is closed and pending decision of the Com¬ 
mission; and 

IT FURTHER APPEARING, That action on the re¬ 
cently filed application of Charles C. Carlson for construc¬ 
tion permit (File No. BP-6108) is contingent upon what¬ 
ever action the Commission may take upon the pending 
renewal application of Charles C. Carlson; 

IT IS ORDERED, That the petition of Charles C. Carl¬ 
son for joint consideration of the above-entitled ap- 
1266 plication BE, AND IT IS HEREBY, DENIED, and 
that action on the above-entitled application of 
Charles C. Carlson for construction permit BE, AND IT 
IS HEREBY, .HELD IN ABEYANCE until after the 
Commission’s final decision in the matter of the above- 


entitled application of Charles C. Carlson (WJBW), New 
Orleans, Louisiana, for renewal of license. 

FEDERAL COMMUNICATIONS 
COMMISSION 
T. J. Slowie 
Secretary 


1325 Before the 

Federal Communications Commission 
Washington, D. C. 

In re Applications of 
CHARLES C. CARLSON (WJBW) 

New Orleans, Louisiana 
For Renewal of License 
MRS. LOUISE C. CARLSON 
New Orleans, Louisiana 
For Construction Permit | 

Docket No. 6529 
File No. BR-444 
Docket No. 7870 
File No. BP-5271 

i 

i 

Petition to Reopen the Record and Continue 
Oral Argument 

Comes now Charles C. Carlson, licensee of Radio Station 
WJBW, New Orleans, Louisiana, applicant in the j above 
entitled proceeding and respectfully requests that tike rec¬ 
ord in said proceeding be reopened, a further hearing held 
and an oral argument on the Commission’s propose^ deci¬ 
sion now scheduled for February 17, 1948 be continued. 

In support of this request, it is respectfully shown: 

1. On December 10, 1947 the Commission issued its 
proposed decision in the above entitled proceeding pro¬ 
posing to deny the application of Petition and to grajnt the 
application of Mrs. Louise C. Carlson for a Construction 
Permit. 
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2. On December 30, 1947 Petitioner filed exceptions to 
the Commission’s proposed decision and requested oral 
argument. Subsequently Mrs. Louise C. Carlson filed an 
answer to said exceptions and gave notice of her intention 
to participate in oral argument that has been requested. 
The oral argument has now been scheduled for Tuesday, 
February 17, 1948. Notice of this was not received by 
Counsel for Petitioner until February 9, 1948. 

3. Petitioner is desirous of having the record in this 
proceeding reopened and set down for a further hearing 
so that the filing of evidence on the following matters may 

be incorporated and made a part of the record. 

1326 (a) Petitioner is prepared to procure from the 

Graybar Electric Company and install an entirely 
new transmitter which will be the latest and most techni¬ 
cally up-to-date equipment. 

(b) That a new transmitter site will be obtained which 
meets the requirements of the Commission from an Engi¬ 
neering standpoint and which can be used for FM operation 
as well as standard broadcast inasmuch as Petitioner is 
desirous of filing an application for a new FM station in 
New Orleans. 

(c) All of the technical studio equipment will be re¬ 
placed. 

(d) A Chief Engineer will be employed who will meet 
the Commission’s requirements and who will be in complete 
charge of the installation of the proposed new equipment 
as well as in charge of maintaining said equipment after 
it is in operation at the station. 

(e) Signed contracts will be submitted in evidence for 
the assurance of the Commission that satisfactory equip¬ 
ment as outlined above will be procured and installed. 

4. In fairness to Petitioner, the record should be re¬ 
opened thereby giving him an opportunity to show the 
changes that he proposes to make in the operation of Radio 
Station "WJB'W if the Commission should decide to renew 
his application for station license. 

These matters should be considered by the Commission 
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before oral argument is heard on the proposed dejcision 
and the Commission mates its final decision on the renewal 
application. 

1327 WHEREFORE, the premises considered, j it is 
respectfully requested that the oral argument now 
scheduled for February 17th be continued and thit the 
record on the above-entitled case be reopened. 

Respectfully submitted, 

CHARLES C. CARLSON (WJBW) 
Fisher, Wayland, Duvall & 
Southmayd—Its Attorneys 
By Charles V. Wayland 
Charles V. Wayland 

Address: 

902 Warner Bldg. 

Washington, D. C. 

Of Counsel: 

Maurice B. Gatlin 
429 Canal Bank Bldg. 

New Orleans 12, Louisiana 
Dated: February 10, 1948 

Affidavit of Service 

j 

CITY OF WASHINGTON 
DISTRICT OF COLUMBIA 
ss: 

Courtney E. Huckle, being first duly sworn on oath, 
deposes and says that she has this day sent by regular 
mail, postpaid, a true and correct copy of the foregoing 
Petition To Reopen The Record And Continue Oral Argu¬ 
ment: 

Welch and Mott 

710 Fourteenth Street, N. W. 

Washington, D. C. 

Attorneys for Louise C. Carlson 
Courtney E. Huckle 
Courtney E. Huckle 
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Subscribed and sworn to before me this 10th day of 
February, 1947. 

Mildred G. Murnan, 

Mildred G. Murnan, 

Notary Public, D. C. 

Mv Commission expires 1/11/52 
(SEAL) 

1328 Before the 

FEDERAL COMMUNICATIONS 
COMMISSION 
Washington, D. C. 

In re Applications of 
CHARLES C. CARLSON (WJBW) 

New Orleans, Louisiana 
For Renewal of License 
MRS. LOUISE C. CARLSON 
New Orleans, Louisiana 
For Construction Permit 
DOCKET NO. 6529 
FILE NO. BR-444 
DOCKET NO. 7870 
FILE NO. BP-5271 

Order 

At a session of the Federal Communications Commission, 
held at its offices in Washington, D. C., on the 11th day of 
February, 1948; 

The Commission having under consideration the petition 
filed February 10, 1948 by Charles C. Carlson (WJBW) 
to reopen the record and continue oral argument in the 
above-entitled proceeding for the purpose of giving peti¬ 
tioner an opportunity to show changes he proposes to make 
in the technical operation of Radio Station WJBW if the 
Commission should decide to renew his application for 
station license; and the Commission also having under 
consideration the opposition to said petition filed February 
11,1948 by Mrs. Louise C. Carlson; and 
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IT APPEARING, That a reopening of the record at 
this time in the above-entitled proceeding for the purpose, 
of introducing into evidence the matters alleged would not 
conduce to the ends of justice or the orderly dispatch of 
the Commission’s business; 

IT IS ORDERED, That the petition of Charles C. Carl¬ 
son (WJBW) to reopen the record and continue oral argu¬ 
ment BE, AND IT IS HEREBY, DENIED. 

FEDERAL COMMUNICATIONS 
COMMISSION j 

T. J. Slowie 
T. J. Slowie 
Secretary 

Released: February 13, 1948 

• * * * 

1330 M j 

WU T252 PD 

NEW ORLEANS LA FEB 12 154P 
T J SLOWIE, SECTY 

FEDERAL COMMUNICATIONS COMMISSION! 

RE DOCKET 6529 FILE BR 444 CHARLES C CARL¬ 
SON ORAL ARGUMENT SET FOR TUESDAY FEB¬ 
RUARY SEVENTEENTH STOP UNDERSIGNED 
COUNSEL OF RECORD DESIRES TO MAKE THIS 
ARGUMENT BUT HAS IMPORTANT CASE FINED 
BEFORE CIVIL DISTRICT COURT IN NEW! OR¬ 
LEANS FOR SAME DATE ALSO HAS SPEAKING 
ENGAGEMENT FOR SAME DATE IN CONNECTION 
WITH CURRENT GUBERNATORIAL CAMPAIGN IN 
LOUISIANA STOP REQUEST CONTINUANCE TO 
DATE SUBSEQUENT TO MARCH FIFTEENTH STOP 
COPY THIS TELEGRAM TO WELCH AND MiOTT 
AND FISHER AND WAYLAND WASHINGTON t>C 
MAURICE B GATLIN ATTY FOR CHAS C CARL¬ 
SON 

324P I 

6529 BR 444. 

* * • * I 
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Subscribed and sworn to before me tbis 10th day of 
February, 1947. 

Mildred G. Murnan, 

Mildred G. Murnan, 

Notary Public, D. C. 

My Commission expires 1/11/52 
(SEAL) 

1328 Before the 

FEDERAL COMMUNICATIONS 
COMMISSION 
Washington, D. C. 

In re Applications of 
CHARLES C. CARLSON (WJBW) 

New Orleans, Louisiana 
For Renewal of License 
MRS. LOUISE C. CARLSON 
New Orleans, Louisiana 
For Construction Permit 
DOCKET NO. 6529 
FILE NO. BR-444 
DOCKET NO. 7870 
FILE NO. BP-5271 

Order 

At a session of the Federal Communications Commission, 
held at its offices in Washington, D. C., on the 11th day of 
February, 1948; 

The Commission having under consideration the petition 
filed February 10, 1948 by Charles C. Carlson (WJBW) 
to reopen the record and continue oral argument in the 
above-entitled proceeding for the purpose of giving peti¬ 
tioner an opportunity to show changes he proposes to make 
in the technical operation of Radio Station WJBW if the 
Commission should decide to renew his application for 
station license; and the Commission also having under 
consideration the opposition to said petition filed February 
11,1948 by Mrs. Louise C. Carlson; and 


IT APPEARING, That a reopening of the record at 
this time in the above-entitled proceeding for the purpose, 
of introducing into evidence the matters alleged would not 
conduce to the ends of justice or the orderly dispatch of 
the Commission’s business; j 

IT IS ORDERED, That the petition of Charles C. Carl¬ 
son (WJBW) to reopen the record and continue oral argu¬ 
ment BE, AND IT IS HEREBY, DENIED. j 

FEDERAL COMMUNICATIONS 
COMMISSION | 

T. J. Slowie 
T. J. Slowie 
Secretary 

Released: February 13, 1948 

* * # * 

1330 M 

WU T252 PD ! 

NEW ORLEANS LA FEB 12 154P 
T J SLOWIE, SECTY I 

FEDERAL COMMUNICATIONS COMMISSION 
RE DOCKET 6529 FILE BR 444 CHARLES C CARL¬ 
SON ORAL ARGUMENT SET FOR TUESDAY 'FEB¬ 
RUARY SEVENTEENTH STOP UNDERSIGNED 
COUNSEL OF RECORD DESIRES TO MAKE ilHIS 
ARGUMENT BUT HAS IMPORTANT CASE FIXED 
BEFORE CIVIL DISTRICT COURT IN NEW OR¬ 
LEANS FOR SAME DATE ALSO HAS SPEAKING 
ENGAGEMENT FOR SAME DATE IN CONNECTION 
WITH CURRENT GUBERNATORIAL CAMPAIGN IN 
LOUISIANA STOP REQUEST CONTINUANCE TO 
DATE SUBSEQUENT TO MARCH FIFTEENTH STOP 
COPY THIS TELEGRAM TO WELCH AND MOTT 
AND FISHER AND WAYLAND WASHINGTON DC 
MAURICE B GATLIN ATTY FOR CHAS C CARL¬ 
SON | 
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1337 Before the 

FEDERAL COMMUNICATIONS 
COMMISSION 
Washington 25, D. C. 

In re Applications of 
CHARLES C. CARLSON (WJBW) 

New Orleans, Louisiana 
For Renewal of License 
LOUISE C. CARLSON 
New Orleans, Louisiana 
For Construction Permit 
DOCKET NO. 6529 
FILE NO. BR-444 
DOCKET NO. 7870 
FILE NO. BP-5271 

Order 

At a session of the Federal Communications Commission, 
held at its offices in Washington, D. C. on the 13th day of 
February, 1948; 

The Commission having under consideration the tele¬ 
graphic petition of Charles C. Carlson (WJBW), received 
February 12, 1948, to continue oral argument, now sched¬ 
uled for February 17, 1948, in the above-entitled proceed¬ 
ing to a date subsequent to March 15,1948; and, the Com¬ 
mission also having under consideration the opposition to 
said petition filed February 13, 1948 by Mrs. Louise C. 
Carlson; and 

IT APPEARING, That a continuance of the oral argu¬ 
ment in the above-entitled proceeding would not conduce to 
the ends of justice or the orderly dispatch of the Commis¬ 
sion’s business; 

IT IS ORDERED, That the petition of Charles C. Carl¬ 
son (WJBW) to continue oral argument in the above- 
entitled proceeding BE, AND IT IS HEREBY, DENIED. 

FEDERAL COMMUNICATIONS 
COMMISSION 
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T. J. Slowie 
T. J. Slowie 
Secretary- 

Released: February 17, 1948 

• • * # 

1339 Before the 

FEDERAL COMMUNICATIONS 
COMMISSION 

Washington 25, D. C. j 

In re Applications of 
CHARLES C. CARLSON (WJBW) j 
New Orleans, Louisiana 
For Renewal of License 
LOUISE C. CARLSON 
New Orleans, Louisiana 
For Construction Permit 
Docket No. 6529 
File No. BR-444 
Docket No. 7870 
File No. BP-5271 

i 

Opposition to Telegraphic Request for Continuance of 

Oral Argument 

Comes now Louise C. Carlson, by her attorneys, and 
respectfully requests the Commission to deny the tele¬ 
graphic request of Maurice B. Gatlin, Esq., attorney for 
Charles C. Carlson, to continue the oral argument presently 
scheduled in this proceeding for February 17, 194$, and 
in support thereof shows that: 

1. On December 3, 1947, the Commission adopted a 
Proposed Decision denying Station WJBW’s application 
for renewal of its license because of its past unsatisfactory 
operation and its repeated failures to comply with the 
Commission’s Rules, Regulations, and Standards. Charles 
C. Carlson, licensee of Station WJBW, filed Exceptions to 
the Proposed Decision on December 30,1947, and requested* 


i 
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oral argument thereon. Louise C. Carlson, on January 5, 
1948, filed her written notice of intention to appear and 
participate in the oral argument and on January 9, 1948, 
filed her Reply to the Exceptions. On January 30, 1948, 
she filed a petition with the Commission requesting that an 
early date be set for the oral argument. 

2. On February 9, 1948, the Commission scheduled the 
oral argument for February 17, 1948. On February 10, 

1948, Fisher, Wayland, Duvall & Southmavd, Wash- 
1340 ington attorneys for Charles C. Carlson, filed with 
the Commission a “Petition to Reopen the Record 
and Continue Oral Argument’’ setting forth as supporting 
reasons for their petition Mr. Carlson’s desire to make a 
showing to the Commission in a further hearing that he 
was prepared to (a) install a new transmitter and new 
studio equipment; (b) obtain a new transmitter site; and 
(c) employ a new chief engineer. No additional reasons 
were presented why the oral argument scheduled for Feb¬ 
ruary 17 should be continued. On February 11, 1948, 
Louise C. Carlson filed an “Opposition to Petition to 
Reopen the Record and Continue Oral Argument”, setting 
forth therein reasons why this petition should not be 
granted. On the same date, the Commission denied Mr. 
Carlson’s petition. 

3. On the following day, February 12,1948, Maurice B. 
Gatlin, Esq., of New Orleans, Louisiana, listed as “of coun¬ 
sel” for Mr. Carlson on the aforementioned “Petition to 
Reopen the Record and Continue Oral Argument”, ad¬ 
dressed to the Commission a telegram reading as follows: 

“RE DOCKET 6529 FILE BR 444 CHARLES C. 
CARLSON ORAL ARGUMENT SET FOR TUESDAY 
FEBRUARY SEVENTEENTH STOP UNDER¬ 
SIGNED COUNSEL OF RECORD DESIRES TO 
MAKE THIS ARGUMENT BUT HAS IMPORTANT 
CASE FIXED BEFORE CIVIL DISTRICT COURT 
IN NEW ORLEANS FOR SAME DATE ALSO HAS 
SPEAKING ENGAGEMENT FOR SAME DATE IN 



I 


179 

! 

CONNECTIION WITH CURRENT GUBERNATO¬ 
RIAL CAMPAIGN IN LOUISIANA STOP REQUEST 
CONTINUANCE TO DATE SUBSEQUENT TO 
MARCH FIFTEENTH STOP COPY THIS TELE¬ 
GRAM TO WELCH AND MOTT AND FISHES AND 
WAYLAND WASHINGTON DC 

MAURICE B. GATLIN ATTY FOR 
CHAS C CARLSON.” 

4. It is respectfully submitted that this telegraphic re¬ 
quest is (a) a sham pleading to further implement the 
avowed purpose of Mr. Gatlin to delay these proceedings 
for years; (b) factually misleading; (c) not per se sufficient 
grounds for a continuance; and (d) a direct violaiion of 
Sections 1.743, 1.762, 1.764, 1.765, 1.811 and 1.813 of the 
Commission’s Rules and Regulations. 

5. Mr. Gatlin, in the presence of the undersignep coun¬ 
sel and a New Orleans attorney, Charles J. RivetJ Esq., 
stated that he would do everything possible to delay the 
final decision in this proceeding for years. The instant 

telegraphic request, filed only after the petition of 
1341 February 10, 1948, for a continuance of th^ oral 
argument was denied by the Commisison and con¬ 
taining matters that could have been but were pot in¬ 
cluded in the original petition for a continuance, is prima 
facie evidence of an intent to delay, unless we are to ajssume 
that Mr. Gatlin’s case before the Civil District Court in 
New Orleans and his speaking engagement wer^ both 
scheduled between the 10th of February and the | 12th. 
Furthermore, Mr. Gatlin, in his telegram, does not request 
a reasonable continuance of a few days but suggest^ that 
the oral argument be continued to a “date subsequent to 
March fifteenth”, approximately a month after the date 
now scheduled. 

6. Mr. Gatlin, in supporting his request for i con¬ 
tinuance, states that he has an important case fixed before 
the Civil District Court in New Orleans for the sam^ date 
on which the oral argument is scheduled and also lias a 



180 


speaking engagement for that date in connection with the 
current gubernatorial campaign in Louisiana. With re¬ 
spect to the case to be heard in New Orleans on February 
17th, an investigation has been conducted to determine the 
veracity of this statement. A check has not only been 
made of the posted dockets for the Civil District Court on 
that date but also the individual judges’ dockets. The 
only case in which Mr. Gatlin is scheduled to appear on 
the 17th of February is Beatrice Byrnes v. K. M. George, 
Docket No. 275793, in which Mr. Gatlin represents the 
defendant. This case is being scheduled for the first time 
on the docket. Plaintiff’s counsel, James I. McCain, Esq., 
has been personally contacted to determine if this case 
•will be heard on the 17th. Mr. McCain states that inas¬ 
much as he has a case before Supreme Court on that date, 
it will not be heard. Under New Orleans practice, a case 
may be continued “by preference” twice. This will be the 
first continuance, so there is little question as to the fact 
that it will not be held on the 17th of February. With 
respect to Mr. Gatlin’s allegation that he has a speaking 
engagement for the same date in connection with the cur¬ 
rent gubernatorial campaign in Louisiana, opponent de¬ 
clares on information and belief that the only speaking 
engagement that Mr. Gatlin has on that date 
1342 is a talk from 7:00 to 7:15 p.m. over Radio Station 
WJBW. For years he has had a regularly-scheduled 
speaking engagement on that station in which he expresses 
his own views on various matters. As has frequently been 
the custom in New Orleans in connection with the present 
gubernatorial campaign, it would appear that there is no 
reason why Mr. Gatlin’s speech on February 17th could 
not be recorded, especially in view of the fact that an 
investigation disclosed that Mr. Gatlin is not taking a 
prominent part in the campaign. 

7. Even if Mr. Gatlin were unable to appear before the 
Commission on February 17th, the question certainly should 
be asked why Washington counsel for Mr. Carlson, namely 
Fisher, Wayland, Duvall & Southmayd, who represented 
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Mr. Carlson at the hearing in 1946 and have filed all plead¬ 
ings in this case since that time, including the February 
10th petition for a continuance of the oral argument, 
shouldn’t represent Mr. Carlson at the oral argument in 
Mr. Gatlin’s stead. When the petition for a continuance, 
filed by Fisher, Wayland, Duvall and Southmayd, was de¬ 
nied, local counsel for Mr. Carlson, Mr. Gatlin, suddenly 
became the only individual who could argue the case orally 
before the Commission and in turn submitted his petition 
for a continuance. To permit such a pleading or at least 
to grant the same would place a premium on the number 
of counsel engaged by an applicant so that the twentieth 
counsel in turn after the nineteenth petition for a con¬ 
tinuance had been denied would be in a position himself to 
request a continuance of a proceeding before the Com¬ 
mission, because by that time he found himself unable to. 
appear. The Commission, with merit, in connection! with 
petitions for continuance in the past, has inquired when 
informed that one counsel was engaged at the time of a 
prospective hearing why other counsel equally well quali¬ 
fied and associated were unable themselves to appear be¬ 
fore the Commission at the designated time. It is sub¬ 
mitted that this question should be raised again iff this 
proceeding. If Mr. Gatlin is actually unable to appear 
before the Commission on the 17th of February, is the 
same true of Mr. Fisher, Mr. Wayland, Mr. Duvall! and 
Mr. Southmayd, all of whom are qualified radio attorneys 
with considerably more experience before the Corn- 
1343 mission than Mr. Gatlin. No allegation is contained 
in the instant telegraphic request for a continuance 
to the effect that the other four counsel for Mr. Carlson 
are otherwise engaged on the 17th of February. It would 
seem that if the oral argument in this case is to be sched¬ 
uled when all five counsel for Mr. Carlson are not busy, 
it might well not be heard until a date when standard 
broadcasting is a thing of the past. 

8. The instant telegraphic request was filed with the 
Commission, in apparent disregard of Section 1.743 of 
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the Commission’s Rules and Regulations, only three legal 
days before the date scheduled for the oral argument. 
Counsel for Mrs. Carlson have not been provided with suf¬ 
ficient time as set forth in Section 1.743 to properly 
investigate and answer the instant telegraphic request. 
Since counsel for Mr. Carlson obviously had notice of the 
date scheduled for the oral argument in time to have 
complied with this provision (they having filed one peti¬ 
tion for a continuance on February 10th), it is submitted 
that the instant pleading is not timely. 

9. Sections 1.764 and 1.765 specifically provide the speci¬ 
fications to be met in the filing of pleadings. Included in 
those specifications are the requirements that an original 
and fourteen copies of such a petition should be furnished 
to the Commission, and that such should be signed and 
verified. The requirements as set forth in these sections 
have not been complied with in this case. 

10. Section 1.811 of the Commission’s Rules and Regu¬ 
lations provides as follow’s: 

“Continuances and extensions.—Continuance in respect 
to any proceeding or hearing pending before the Com¬ 
mission and extensions of time for making any filing or 
performing any act required or allowed to be done within 
a specified time may be granted upon motion for good 
cause shown, except where the time for performance or 
filing is limited by statute.” (Underscoring supplied) 

The fact that one attorney of five who are counsel of 
record in a particular proceeding may have a civil case 
and a speaking engagement in another city on the date 
scheduled for an oral argument is not “good cause” for 
delaying Commission proceedings. 

1344 11. Section 1.813 of the Rules pertaining to mo¬ 

tions involving delay provides as follows: 

“Motions involving delay.—Requests for continuance 
shall show diligence by the moving party and shall be 
made at such time and in such manner as to avoid un¬ 
necessary hardship or expense to the parties to the pro¬ 
ceeding.” 
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Counsel for Mr. Carlson were informed on February 9th 
that the oral argument would be scheduled for the 17th. 
On February 10th they filed one petition for a continuance. 
To file a second request for a continuance after thp first 
is denied setting forth therein reasons which could have 
been included in the earlier petition can hardly be palled 
“diligence by the moving party”. 

12. If the undersigned counsel believed that Mr. 'Carl¬ 
son would be prejudiced by the failure to grant a con¬ 
tinuance in this case for a few days, he would be per¬ 
fectly willing to file a joint petition requesting such a 
continuance. However, (a) when he has been personally 
told by counsel for Mr. Carlson that every means possible 
will be employed to delay this proceding for years; (b) 
where one petition for a continuance is denied forj lack 
of good cause; (c) where a second petition for a con¬ 
tinuance is filed setting forth additional reasons which 
could have been included in the original petition; and (d) 
■where the facts alleged in the second petition apply to only 
one of five counsel for Mr. Carlson, he not only is opposed 
to a continuance, but believes that the request should be 
denied as a sham pleading and feels that to grant the same 
would be making a mockery of Commission proceedings. 

WHEREFORE, THE PREMISES CONSIDEREp, it 
is respectfully requested that the telegraphic request filed 
by Mr. Gatlin in this proceeding for a continuance oi the 
oral argument scheduled for February 17th be denied. 

Respectfully submitted, 

LOUISE C. CARLSON 
By Vincent B. Welch 
Welch, Mott & Morgan 
Ericson Building 
710 Fourteenth Streep N. W. 
Washington, D. C. 

Her Attorneys 

February 13, 1948 ; 
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1346 Law Offices 

FISHER, WAYLAND, DUVALL AND 
SOUTHMAYD 

902 Warner Building 
Washington 4, D. C. 

Ben S. Fisher Charles V. Wayland Charles F. Duvall 

John P. Southmayd 
Telephone Republic 8607 

February 16, 1948 

Mr. T. J. Slowie, Secretary 
Federal Communications Commission 
Washington, D. C. 

In re: Application of Charles C. Carlson (WJBW) 
New Orleans, Louisiana, 

Docket No. 6529, File No. BR-444 
Dear Mr. Slowie: 

The undersigned as attorneys for Charles C. Carlson, 
hereby withdraw their appearance in this proceeding and 
have terminated all services in connection with this matter. 

We hereby request that our appearance for this party 
before the Federal Communications Commission be can¬ 
celled and terminated. 

Respectfully submitted, 

Fisher, Wayland, Duvall & 
Southmayd 
By: Ben S. Fisher 
By: Ben S. Fisher 

BSF :mgm 

cc: Welch, Mott & Morgan, Esqs. 

Ericson Building 
710 - 14th St., N. W. 

Washington, D. C. 

Attorneys for 
Louise C. Carlson 

• • • • 
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The Chairman: We will now hear the arguments 
in the case of Charles C. Carlson, for a renewal of license, 
and Louise C. Carlson, for construction permit. 

The usual allotment of time for argument of this j char¬ 
acter is twenty minutes for each side, including aiiy re¬ 
buttal you care to make. 

You may proceed. 

Mr. Fisher: May it please the Commission, ai this 
time, on behalf of Mr. Carlson, I want to ask permission 
for Mr. Harry Hill to argue this case. He is a member 
of the highest court in the State of Louisiana and he is 
associated with Mr. Gatlin, who could not be heije. I 
would like the Commission to give him that opportunity. 
Our firm is withdrawing from the case, and I would like 
to give him that opportunity. 

The Chairman: You are withdrawing from the case, 
Mr. Fisher? 

Mr. Fisher: Yes. 

The Chairman: Is there any objection? Mr. Hill, pro¬ 
ceed. 

Oral Argument of Harry R. Hill 

i 

Mr. Hill: May it please the Commission, I want to 
respectfully object to proceeding with this oral argument 
today, and I want to renew and insist upon the telegraphic 
request made by Mr. Maurice B. Gatlin, attorney for Mr. 
Charles C. Carlson, that this argument be continued, 

1350 and I want to make that telegram a part of thi rec¬ 
ord and this request. 

The Chairman: Will you excuse me for just a moment? 

Mr. Hill: Surely. 

The Chairman: I do not understand we can entertain 
an objection to proceeding with the argument that has 
been set here in accordance with the rules of the Com¬ 
mission. The purpose of the argument is to argue the 
case. 
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Mr. Hill: I have no desire to go against the rules of 
the Commission. This objection is intended to be in the 
form of a motion. 

The Chairman: The proceeding here today is on the 
argument of the case, Mr. Hill. 

Mr. Hill: May the record show I have attempted to 
renew my motion for a continuance and that it was denied? 

The Chairman: There is no objection to that. 

• • * • 

1391 Before the 

FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 

In re Applications of 
CHARLES C. CARLSON (WJBW) 

New Orleans, Louisiana 
Docket No. 6529 
File No. BR-444 

Objection to Proceeding 

I want to respectfully object to proceeding with this oral 
argument today, and I want to renew and insist upon the 
telegraphic request made by Mr. Maurice B. Gatlin, Attor¬ 
ney for Mr. Charles C. Carlson, that this argument be con¬ 
tinued, and I want to make that telegram a part of the 
record and this request. When the exceptions and request 
for oral argument was filed, it was agreed between Mr. 
Ben Fisher, the Washington representative of Mr. Carlson, 
and Mr. Maurice Gatlin, the New Orleans representative 
of Mr. Carlson, that Mr. Gatlin would make the oral argu¬ 
ment. On February 9th, the office of Mr. Fisher received 
notice that this argument was set for February 17th. At 
that time, Mr. Fisher was absent from Washington, but 
Mr. Duvall of his office telegraphed Mr. Gatlin in New 
Orleans. Now Mr. Gatlin had been working for some 
time on a request to reopen this case for further hearing. 
In view of the short notice of the fixing of this oral argu- 
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ment, Mr. Gatlin was forced to dictate a skeleton ojitline 
of his petition to Mr. Fisher’s office, and have it! filed 
immediately. This petition was filed with the Commission 
on February 10, 1948 and on February 11, 1948, the jCom- 
mission denied the request, both as to the application for 
a rehearing and that the oral argument be continued. I This 
information reached Mr. Gatlin on Thursday, February 
12th, and he immediately wired his telegraphic request 
for a continuance. Now Mr. Gatlin, with whom I am asso¬ 
ciated, is a very busy man. He has a rather larg^ law 
practice, and extensive business interests. He had a case 
scheduled for trial in New Orleans today, and that! case 
had been continued once at his request. He did not know 
at that time that his opponent was agreeable to another 
continuance. He also has a radio speech scheduled and 
advertised for today. I would like to add in passingj and 
let the record show that at least in New Orleans we have 
certain standards of conduct existing among meihbers 
of the bar which we believe are applicable to 
1392 the relations existing between professional people 
in all civilized communities. I firmly believe that 
should a New Orleans attorney file a document in any 
court in that city such as the opposition filed by Mr. wjelch 
to our request for a continuance, attacking the veracity 
of the statements of another attorney, that document wiould 
be ordered stricken from the record and the attorney kvho 
filed it would be severely reprimanded and ordered to 
apologize to his adversary. After all, this hearing is Con¬ 
cerned with whether or not the license of Mr. Carl sop is 
to be renewed. Mr. Welch, as counsel for the divorced 
wife of Mr. Carlson, who is seeking to deprive Mr. Carl¬ 
son of his livelihood and take over his business for i her 
own use by reason of the knowledge she gained as his yife 
and his partner, has only a nominal interest in this pro¬ 
ceeding. He should stand on the merits of his own client, 
rather than attempt to build on the unfitness of the pres¬ 
ent licensee. 



1SS 


Now Mr. Carlson has been deprived of the long recog¬ 
nized and substantive right to be represented here by 
counsel of his own choosing, and I believe that the action 
of the Commission in its belated hurrying of this matter 
is not only unseemly in a body having quasi-judicial func¬ 
tions, but that it is inconsistent with the Commission’s 
previous action in this case. According to the record in 
this case, and I am referring now to the proposed findings 
adopted on December 3, 1947, the application of Mr. Carl¬ 
son for renewal of license was originally designated for 
hearing some four and one-half years ago, or, to be exact, 
on July 20, 1943. The first hearing was held in New 
Orleans on November 8, 9 and 10,1943 and in Washington 
on December 31, 1943. No further action was taken in the 
matter by this Commission until June 27, 1946, or two 
and one-half years later. On September 9, 1946, after 
Mrs. Louise Carlson, the divorced wife of Mr. Charles 
Carlson, had filed an application to deprive him of his 
facilities, the application of Mr. Carlson was fixed for 
further hearing on November 4, 1946. Three and one- 
half years had now elapsed from the time the Commission 
designated the application of Mr. Carlson for hearing. The 
hearing was held in New Orleans, beginning on November 
4, 1946. The examiner took the matter under advisement, 
and nothing further was heard about it until December 3, 

1947, more than one year later, when this Corn- 
1393 mission issued its proposed finding, depriving Mr. 

Carlson of his license, and proposing to grant it to 
his divorced wife. 

Now I submit, that in view of the delays that have 
elapsed in this matter, none of which have been requested 
by Mr. Carlson, that the action of this Commission in re¬ 
fusing to grant a continuance of this oral argument at the 
request of Mr. Carlson’s attorney, and in failing to give 
reasonable notice of the time of this hearing to an attorney 
located in a distant state, constitutes arbitrary and un¬ 
reasonable conduct, and deprives Mr. Carlson of a con¬ 
stitutional, serious and fundamental right to which he is 
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guaranteed by law and long settled Anglo-Saxon ideas and 
traditions of the orderly administration of justice. Accord¬ 
ingly, I now renew and insist upon the motion for a con¬ 
tinuance of this oral argument, in order that my associate, 
Mr. Maurice Gatlin, whom Mr. Carlson has chosen to rep¬ 
resent him in this matter, and who is unable to be here 
today by reason of the lack of adequate notice, may prop¬ 
erly prepare himself and be present at this hearing. 

• * • • 

1407 Before the 

FEDERAL COMMUNICATIONS COMMISSION 

Washington, D. C. 

In re: Application of 
CHARLES C. CARLSON (WJBW) 

New Orleans, Louisiana 
For Renewal of License 
DOCKET NO. 6529 
FILE No. BR-444 
MRS. LOUISE C. CARLSON 
New Orleans, Louisiana 
For Construction Permit 
DOCKET NO. 7870 
FILE No. BP-5271 

Second Petition of Charles C. Carlson, Applicant, j 
For Reopening of Case for Further Hearing 

Comes now Charles C. Carlson, Applicant for Renewal 
of License herein, through his attorneys, Maurice B. Gatlin 
and Harry R. Hill, and respectfully requests that jthis 
cause be now reopened and set down for further hearing. 
In support thereof, the following is shown: 

L ! 

In the PROPOSED DECISION adopted on December 3, 
1947, the Commission proposes to deny the application of 
Charles C. Carlson for a renewal of the license to operate 
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radio station WJBW, New Orleans, Louisiana, a license 
which he has held for more than twenty years, and to 
grant the application of Mrs. Louise C. Carlson, divorced 
wife of Charles C. Carlson, to operate a radio station in 
New Orleans, Louisiana, on the same frequency, with the 
same power, and during the same hours, under which Ap¬ 
plicant is now permitted by the Commission to operate. 
In brief, the Commission proposes, for the first time in 
its history, to take the broadcasting facilities from a 
licensee of long standing and award those facilities to his 
divorced wife. 

On page 36 of the PROPOSED DECISION, the follow¬ 
ing is found: 

“* * * she (Mrs. Louise C. Carlson) is legally, tech¬ 
nically, financially and otherwise qualified to construct 
and operate the proposed station; and a grant of her ap¬ 
plication would serve the public interest, convenience and 
necessity (Emphasis supplied) 

1408 In the regulation of radio broadcasting under the 
Communications Act of 1934 as amended, and the 
Rules and Regulations of the Commission adopted pursuant 
thereto, it is fundamental that no person may operate a Ra¬ 
dio Broadcasting station in the United States of America 
and its possessions (with certain exceptions as to the mili¬ 
tary) except with an express authorization of the Commis¬ 
sion. Every person is presumed to know the law, and per¬ 
sons “technically * * * and otherwise qualified’’ to oper¬ 
ate a radio station must be presumed to actually know the 
law in this respect. 

Notwithstanding the fact that the Commission has found 
Mrs. Louise C. Carlson, applicant for the facilities now 
used by Applicant and his divorced wife, to have such 
necessary qualifications, she, on March 8, 1948, filed a 
suit entitled “Louise C. Carlson vs. Charles C. Carlson” 
and bearing the number 20711 on the Docket of the Twenty- 
Fourth Judicial District Court for the Parish of Jefferson, 
State of Louisiana, in which suit she claimed a one-half 
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interest in Radio Station WJBW, stated that she feared 
Applicant would * ‘ conceal, part with, or dispose of said 
community and co-owned property, or part thereof, dur¬ 
ing the pendency of this action, and a writ of judicial 
sequestration should issue herein to preserve said pijoperty 
and assets pending this litigation”. 

Referring to Radio Station WJBW, Mrs. Louise Cj. Carl¬ 
son, in Article XXI of her petition in that Court, sqys: 

“All of said community and co-owned property and 
assets are located in the City of New Orleans, and THE 
CIVIL SHERIFF OF THE PARISH OF ORLEANS 
SHOULD BE DIRECTED TO SEIZE THE SAME AND 
TO EMPLOY A COMPETENT SEQUESTRATOR TO 
ADMINISTER THE SAME DURING THE PENDENCY 
OF THIS SUIT”. (Emphasis supplied) 

Attached to the petition is an affidavit signed trjr Mrs. 
Louise C. Carlson, in which she says, in part: 

“Louise Calamari, divorced wife of Charles C. C^rison, 
being duly sworn did depose and say that all of the Allega¬ 
tions of fact in her foregoing petition are true”. 

In connection with her petition. Honorable Leo W. 

* 

McCune, Judge of the Twenty-Fourth Judicial District 
Court for the Parish of Jefferson, State of Louisiana, 
signed an order prepared by Mrs. Carlson’s attorney, which 
reads as follows: 

1409 ORDER 1 

“Let a writ of judicial sequestration issue herein 
directed to the Civil Sheriff for the Parish of Orleans and 
commanding him to take into his possession and to keep 
until the further orders of the Court all the property, 
machinery, equipment, furniture, fixtures, cash, funds, 
credits and assets of Radio Station W.J.B W. in the City 
of New Orleans, and let said Sheriff be and he is hereby 
authorized TO EMPLOY A COMPETENT ADMINIS¬ 
TRATOR TO OPERATE THE BUSINESS OF SAID 
RADIO STATION AND TO COLLECT, HOLD AND 
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ADMINISTER ITS PROPERTY, CREDITS, FUNDS 
AND ASSETS, ALL UNTIL THE FURTHER ORDERS 
OF THIS COURT” (Emphasis supplied) 

The foregoing order was secured without notice of any 
kind to Applicant, and his first notice came when Louis 
Knop, Jr., Civil Sheriff for the Parish of Orleans, to 
whom said order was directed, appeared at the trans¬ 
mitter and studios of Radio Station WJBW and seized 
the station and installed as manager and operator thereof 
one James J. A. Fortier, a gentleman connected with a 
competing radio station. 

The Applicant, Charles C. Carlson, being aware of his 
obligation under the authority granted by the Commission, 
immediately protested, through his attorney, to Civil 
Sheriff Knop, that he had no authority to operate a radio 
station, or to appoint a manager for a radio station, with¬ 
out authority from the Commission. Sheriff Knop then 
consulted the local attorney for Mrs. Louise C. Carlson, 
and advised the attorney for Applicant that Mrs. Carl¬ 
son’s attorney in Washington “had it all fixed with the 
Commission”. Applicant then refused to acknowledge 
any authority on the part of the Civil Sheriff or Mr. James 
J. A. Fortier, and put them on record by telegram, for¬ 
bidding them to attempt to enter the property of Radio 
Station WJBW or to attempt to exercise any jurisdiction 
or control over such Radio Station. At the same time, 
Applicant notified Mr. T. J. Slowie, Secretary of the Com¬ 
mission, of what had transpired, and inquired if Mrs. 
Louise C. Carlson, Civil Sheriff Louis Knop, Jr., or Mr. 
James J. A. Fortier, had been authorized by the Commis¬ 
sion to operate Radio Station WJBW. That information 
has not yet been furnished by Mr. Slowie. 

Applicant Charles C. Carlson instructed his employees 
to ignore the Civil Sheriff and Mr. James J. A. Fortier, 
and to conduct the station as if they were not pres- 
1410 ent, which was done. The Civil Sheriff and Mr. 
Fortier refused to remove the deputy sheriffs from 
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the studios and transmitter at night, so that they! might 
be locked when the station went off the air, and in| order 
to preserve his authority and keep the station under his 
control, Applicant kept his own employees on duty con¬ 
tinuously. 

The seizure was made at the instance of Mrs. Louise C. 
Carlson on March 9th, 1948, in the afternoon, and on 
March 11,1948 Applicant secured an order from the Twen¬ 
ty-Fourth Judicial District Court for the Parish of Jeffer¬ 
son, releasing the seizure upon Applicant furnishing bond 
in the sum of $5,000.00. Applicant furnished the bopd im¬ 
mediately, and the seizure was lifted. The furnishing of 
bond by the Applicant was by no means an admission 
by him that the Civil Sheriff had any authority tp seize 
and operate a radio station without authority from the 
Commission, but was solely to avoid any possibility that 
Radio Station WJBW would pass out of the control of 
Applicant without authority from the Commission. 

As soon as the seizure was lifted, Applicant, through his 
attorney, notified Secretary Slowie, of the Commission, 
by telegram, and requested an answer to his previous tele¬ 
gram as to the authority of the Civil Sheriff, Mrs. Louise 
C. Carlson and James J. A. Fortier. 

Applicant shows that the action taken by Mrs. Louise 
C. Carlson in having Radio Station WJBW seized and its 
attempted operation by the Civil Sheriff was not only in 
violation of law and of the Rules and Regulations pf the 
Commission, but that Mrs. Louise C. Carlson tookj such 
action in an attempt to harass and coerce Applicant, and 
cause him to cease his resistance to her attempts td take 
over his facilities, and to prevent his continuing tP pur¬ 
sue his application for Renewal of his License as the law 
provides. Applicant is the owner of real estate, free and 
unencumbered, for which he paid $11,000.00, and which is 
now worth at least $25,000.00; Mrs. Louise Carlson lias in 
her possession a Savings Bank book showing a balance 
of more than $11,000.00, which Applicant cannot withdraw 
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without the joint signature of Mrs. Louise C. Carlson; 
and the tangible assets of Radio Station WJBW are by 
their very nature incapable of concealment. Hence 
1411 Mrs. Louise C. Carlson well knew that Applicant 
was well able to satisfy any judgment that might 
be rendered against him, and her action in attempting to 
seize Radio Station WJBW and have it operated by a 
person not authorized by the Commission was purely an 
attempt to harass, annoy and coerce Applicant. 

Applicant shows that this is a serious matter, occurring 
after the issuance by the Commission of its Proposed De¬ 
cision; that Applicant is entitled to have the record show 
everything that reflects upon his own ability or that of 
the person to whom the Commission proposes to make an 
involuntary assignment of his facilities; that the Com¬ 
mission, in making its final decision in this cause, and in 
the courts, if an appeal to the courts be necessary, should 
have all of the facts before them; and, accordingly, Appli¬ 
cant believes that this cause should be reopened for further 
hearing, at which time Applicant may offer proper docu¬ 
mentary and oral proof of the matters and things set forth 
herein. 

n. 

Applicant shows that this cause should be reopened for 
further hearing to permit him to show that he has made 
every effort to cooperate with his divorced wife, Mrs. 
Louise C. Carlson, so that in making its final decision the 
Commission, and the Court, if an appeal to the Court is 
necessary, may have all of the equitable facts. Applicant 
shows that since his divorce from Mrs. Louise C. Carlson 
some seven years ago, he has continued to operate Radio 
Station WJBW, malring use of some of the property owned 
by the Community previously existing between himself 
and Mrs. Louise C. Carlson under the Louisiana Com¬ 
munity property law; that Mrs. Louise C. Carlson has 
always contended that she was a full partner in Radio 
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Station WJBW, and has always demanded one-liialf of 
the profits from its operation; that about September, 1947, 
Applicant had an opportunity to dispose of the saleable 
assets of Radio Station WJBW very advantageously; that 
he was unable to do so because Mrs. Louise C. Carlson 
refused to cooperate in seeking a voluntary assignment 
of license in accordance with law, but threatened, instead, 
to prevent any voluntary assignment of license by seek-' 
ing an injunction in the local courts; that prior fo the 
Proposed Decision of December 3, 1947, Mrs. Louise 
1412 C. Carlson had agreed with Applicant that, feliould 
the Commission, allocate the frequency novl T held 
by WJBW to her, she would take over the station immedi¬ 
ately, as a going concern, and operate it on the sam^ basis 
as it had been operated by Applicant since the divorce; 
that she recognized his rights as a pioneer, and &s the 
builder of the station; and that Applicant was perfectly 
willing to so arrange the matter, he being satisfied to re¬ 
tire, and to divest himself of all ownership or control of 
the station on those terms; but that, after the Proposed 
Decision was rendered, Mrs. Louise C. Carlson, <^n the 
instructions of her counsel, Mr. Welch, refused to j enter 
into such an agreement for submission to the Commission, 
but on the contrary, her counsel, Mr. Welch, offered to 
Applicant’s attorney, and to pay to Applicant aJ sum 
equal to the amount Mrs. Louise Carlson received d|uring 
the year 1947, for a period of three years. That proposi¬ 
tion being unacceptable, Mr. Welch later came toj New 
Orleans, where he made the same proposition to Appli¬ 
cant’s counsel. When Applicant’s counsel pointed c|ut to 
Mr. Welch that Mrs. Louise C. Carlson had always insisted 
that she was a partner in the business, and had received 
one-half of the profits since the divorce, and under Louisi¬ 
ana law if she was allotted the facilities of WJBW while 
a partner, she would be acting for the partnerships and 
hence Applicant would, under Louisiana law, be the owner 
of one-half of the radio station allotted to her, Mr. Welch 
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vehemently denied that this was true, and stated un- 
equivocably that Mrs. Louise C. Carlson had no ownership 
or interest whatsoever in Radio Station WJBW, and in¬ 
ferred that if Applicant paid her half the profits from its 
operation, he was doing so without any legal necessity 
therefor. Acting upon this statement of her counsel, Ap¬ 
plicant notified Mrs. Louise C. Carlson that effective on 
February 1, 1948, he would no longer pay any part of the 
proceeds received from the operation of Radio Station 
WJBW to her. 

Applicant therefore shows, that this cause should be 
reopened for further hearing, in order that he may show 
that he is ready and willing to retire, to divest himself of 
all ownership and control of every nature and kind 
1413 over Radio Station WJBW, and to accept the Pro¬ 
posed Decision of the Commisison without further 
proceedings, provided only that Mrs. Louise C. Carlson 
will abide by her agreement with him, to take over said 
Radio Station WJBW immediately, as a going concern, 
paying to Applicant out of the profits each month the 
same percentage that she has received since their divorce 
as compensation for his interest in the physical assets 
and goodwill of the business; all subject to the approval 
of the Commission. 

Applicant believes that the Commission is cognizant of 
the fact that he has spent his entire working life in the 
development of Radio Station WJBW; that his age is now 
advanced; that he is suffering from a cardiac condition 
that makes his living beyond a very few years improb¬ 
able; that it is his desire that the results of his years of 
pioneering devolve to the benefit of his two children, now 
both adults; that he is perfectly willing that the mother 
of his children operate Radio Station WJBW, and that he 
is perfectly willing to finally, irrevocably and completely 
divest himself of all ownership and control of said Radio 
Station, provided only that he be given the same consider¬ 
ation that he has given to his divorced wife for the past 
seven years. In order to let the record reflect his position, 
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both for the benefit of the Commission and the Court if 
an appeal is necessary, further hearing should be had 
herein. 


III. 

So far as can be learned, the Proposed Decision of De¬ 
cember 3, 1947 in this case, represents the first time! in the 
history of the Commission that it has proposed to refuse 
a renewal of license, or to deprive an applicant |of his 
facilities because of purely technical violations Of the 
Rules and Regulations of the Commission. If the Proposed 
Decision is the final decision of the Commission, it amounts 
to an operational death sentence. Under the Comniunica- 
tions Act of 1934 as amended, the Commission has! at its 
command disciplinary measures much more befitting the 
crime. In “The Matter of the Mayflower Broadcasting 
Corporation”, 8 F. C. C. Reports, 333, the Commission had 
before it a matter that at least at that time, was of much 
graver concern than mere technical violations on the part of 
a small local station. And yet the Commission 
1414 did not revoke the license, or refuse to repew it, 
but, on the contrary, did renew the license,! upon 
the applicant furnishing an affidavit that he had not com¬ 
mitted the offense complained of (editorializing) for some 
time and promised not to do so again. In the presept case 
further hearing should be had, so that the Applicant may 
show his ability and willingness to comply with every 
engineering requirement of the Commission. The I Com¬ 
mission would then be in a position to render an j order 
more in accordance with the American idea of justice than 
the death sentence. The Commission has full pov^er to 
renew the license of the Applicant in this case only on 
condition that he install a complete new plant meetiing all 
engineering requirements, within a specified time, and that 
upon his failure to do so, or upon the recurrence of any 
of the violations of which the Commission complains, that 
his license be immediately and automatically suspended. 

The death sentence in this case, the first in the history 
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of the Commission for purely technical violations, will set 
a dangerous precedent, and raise a storm of controversy 
which will not inure to the benefit of the Broadcasting 
industry. Honorable Don Petty, General Counsel of the 
National Association of Broadcasters, before a Senate Sub- 
Committee considering the White Bill (S. 1333) on June 
17-27,1947, said: 

‘‘The revocation of a license is death to a radio broad¬ 
caster. Consequently, the fundamental principle of our 
law require that this extreme penalty be inflicted in the 
first instance only by a court in the community in which he 
operates, and reviewed on appeal by a court in his general 
area. Only the people in any community are familiar with 
its needs. Only they are able to balance the extent to which 
a broadcaster performs his duty to serve those needs 
against the alleged grounds for revocation of his license. 
Why then, should the termination of his business, repre¬ 
senting his time and money and effort in serving his 
public, be in the power of men who are strangers to his 
operation and to the needs of that public?” 

The statement of Mr. Petty is in line with that of the 
responsible members of the industry and of the Congress. 
While the White Bill is not yet the law, Mr. Petty’s 
thoughts are in line with justice and reason. Radio sta¬ 
tions exist only to serve the public, and only the members 
of the public in its immediate vicinity are capable of know¬ 
ing whether or not it fulfills its purpose. While the 
courts have consistently held that mere property 
1415 rights cannot be considered in the revocation or re¬ 
fusal to renew a broadcaster’s license, Chief Justice 
Groner of the United States Court of Appeals in the case 
of Journal Co. v. Federal Radio Commission, 48 Fed. (2d) 
461, said: 

“The installation and maintenance of broadcasting sta¬ 
tions involve a very considerable expense. Where a broad¬ 
casting station has been constructed and maintained in 
good faith, it is in the interests of the public and common 
justice to the owner of the station that its status should 
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not be injuriously affected, except for compelling reasons. 

It would be consonant with justice and reason [for the 
Commission in this case to say that for “ compelling 
reasons” it will suspend the right of Applicant to operate 
at a given date unless he has by that time corrected every 
condition which the Commission believes to be iii viola¬ 
tion of Good Engineering Practice. It is not consonant 
with reason and justice for the Commission to say that 
an operational death sentence is meted out for engineer¬ 
ing violations of which the public knows nothing,! and at 
a time when the station involved has one of the!largest 
listening audiences of any station in its locality, and is, 
in fact, serving public interest, necessity and convenience 
as well or better than any comparable station in its locality. 

The principle involved is well stated by Mr, Mark 
Woods, President of the American Broadcasting Com¬ 
pany, in the hearing before the Senate Sub-Committee 
on the White amendment, cited supra , when he saiq: 

“If a book publisher, for example, is found gdilty of 
a violation of the Federal Trade Commission Act or the 
Sherman Act, his liability is limited to injunction, fene, or 
possible imprisonment. There is no provision for! taking 
his book publishing business away”. 

That the unfairness and injustice of the present mode 
of revoking or refusing to renew license is the position 
taken by the leaders of the Broadcasting industry ig shown 
by the comments of Mr. Edgar Kobak, President of the 
Mutual Broadcasting System in his testimony at the same 
hearing. Mr. Kobak said: 

“Consideration should be given to requiring court action 
for any revocation leaving the Commission the power to 
act only by cease and desist orders”. 

That the present method used by the Commission is 
thought to be unfair and unjust by Congresisonal leaders 
is shown by the statement of Senator White iii intro- 
1410 ducing Section 14 of S. 1333. Senator WhitS said: 

“It is believed that some method short of abso- 

i 

lute revocation should be provided for lesser violations 
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and at the same time make the section effective to deal 
with violations of all types. # * * The Commission may 
undertake cease-and-desist procedures, carefully spelled 
out, and subsequent violation of such a cease-and-desist 
order is cause for revocation”. 

All of these eminent leaders in the field of politics and of 
Radio Broadcasting have no fight with the Commission; 
their interest and that of the Commission is identical. 
And yet, they are unanimous in their opinion that the 
Commission is not justified in arbitrarily wiping out of 
existence a radio broadcasting station which has been in 
operation for many years; but they believe, instead, that 
the ends of justice and public service will be better served 
by a cease-and-desist order, to be followed by automatic 
suspension in case of further violations. 

Conclusion 

The action which the Commisison proposes to take in 
this case is without precedent. The refusal to renew a 
license for purely technical reasons, of a station which is 
otherwise serving the public interest, necessity and con¬ 
venience, will do violence to reason and justice; it will be 
in direct contradiction to the thought of the leaders of the 
radio industry; it will be directly contrary to the provisions 
of the pending White amendment; it will cause a furore 
in the entire industry; it will result in prolonged court 
litigation. 

It is submitted, therefore, that this case should be set 
down for further hearing, in order that the Applicant 
may complete the record by showing the attempt by Mrs. 
Louise C. Carlson, applicant for his facilities, to take 
forcible and illegal possession thereof by means of local 
court proceedings; that the Applicant may be permitted 
to show his willingness to cooperate with Mrs. Louise C. 
Carlson, provided she will submit to the Commission, for 
its approval or rejection, her agreement with him to take 
over the station on the same terms on which he has oper- 
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ated it for the past seven years; and, finally to malte up 
the record so that the Commission may issije an 
1417 order that will be responsive to the thought of the 
leaders of the broadcasting industry and the j Con¬ 
gress as expressed in the White Amendment, providing 
for an automatic suspension of the license of the Applicant 
upon his failure to comply with the orders of the Com¬ 
mission within a time to be fixed by the Commission, j 

Respectfully submitted: 

MAURICE B. GATLIN AND HARRY R. HI^L 
ATTORNEYS FOR CHARLES C. CARLSON 

By (sg) Maurice B. Gatlin 
By (sg) Maurice B. Gatlin 
1232 Canal Building; 

New Orleans, Louisiana 

i 

i 

' Affidavit of Service 

STATE OF LOUISIANA 
PARISH OF ORLEANS: 

Personally before me came and appeared: 

MARGUERITE E. CHANSON 
who being first duly sworn, did depose and say: 

That she is the Private Secretary of Maurice B. Gatlin, 
Attorney at Law, 1232 Canal Building, New Orleans, Louis¬ 
iana; that she has on this 16th day of the month of March, 
1948, mailed, postage prepaid, a true copy of the fore¬ 
going “ Second petition of Charles C. Carlson, Appli¬ 
cant, for reopening case for further hearing” to: 

Welch, Mott and Morgan, 

Attorneys for Mrs. Louise C. Carlson, 

Ericson Building, 

710 Fourteenth Street, N. W., 

Washington, 5, D. C. 

MARGUERITE E. CHANSOk 
MARGUERITE E. CHANSOk 
Sworn to and subscribed before me, 
this 16th day of March, 1948. 
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HARRY R. HILL 

NOTARY PUBLIC 

(My Commission expires at death) 

1422 FCC 48-1160 

19095 

Before the 

FEDERAL COMMUNICATIONS COMMISSION 

Washington, D. C. 

In re Applications of 
CHARLES C. CARLSON (WJBW) 

New Orleans, Louisiana 
For Renewal of License 
LOUISE C. CARLSON 
New Orleans, Louisiana 
For Construction Permit 
DOCKET NO. 6529 
FILE NO. BR-444 
DOCKET NO. 7870 
FILE NO. BP-5271 

ORDER 

At a session of the Federal Communications Commis¬ 
sion, held at its offices in Washington, D. C., on the 22nd 
day of April, 1948; 

The Commission having under consideration the “ Sec¬ 
ond Petition of Charles C. Carlson for Reopening of Case 
for Further Hearing” received March 18, 1948; and, the 
Commission also having under consideration the opposi¬ 
tion to said petition dated March 25, 1948, by Mrs. Loaise 
C. Carlson; and 

IT APPEARING-, That the said petition does not com¬ 
ply with Section 1.390(b) of the Commission’s Rules and 
Regulations requiring that it be filed within twenty days 
after public notice given of the Commission’s, proposed 
action herein; nor, to the extent to which it is allegedly 
based upon a claim of newly discovered evidence, is it ac¬ 
companied by a verified statement of the facts relied upon, 
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as required by Section 1.390(e) of said Rules and Regula¬ 
tions ; and 

IT FURTHER APPEARING, That, insofar as said pe¬ 
tition purports to reflect newly discovered evidence, the 
bulk of such alleged facts were known to petitioner at the 
time he filed his first petition to reopen the record! in this 
proceeding on February 10, 1948, which petition was de¬ 
nied on February 11, 1948; that most of said alleged facts 
have already been presented to the Commission at tpe hear¬ 
ing herein, at the oral argument, or in the pleadings filed 
in this proceeding; and that with regard to the events 
which allegedly occurred subsequent to the oral argument 
herein, such alleged newly discovered evidence is not ger¬ 
mane to and, if proved, could not alter the Commission’s 
Proposed Decision herein, since it concerns legal issues 
arising out of the previous marital status of the applicants 
and disputed private rights in the physical and fihancial 
assets of Station WJBW incident thereto, over which the 
Commission has asserted no jurisdiction and which are 
properly the subject of the local law of the State of Louisi¬ 
ana; and 

IT FURTHER APPEARING, That with regardj to the 
remaining allegations of said petition, reopening iof the 
record in the above-entitled proceeding would not conduce 
to the ends of justice or the orderly dispatch of the Com¬ 
mission ’s business. 

1423 IT IS ORDERED, That the “Second Petition” 
of Charles C. Carlson (WJBW) to reopen the record 
in the above-entitled proceeding BE, AND IT IS HERE¬ 
BY, DENIED. 

BY THE COMMISSION 
T. J. Slowie 
T. J. Slowie 
Secretary 

(SEAL) 

FCC 48-1159 
19094! 
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Before the 

FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 

In re Applications of 
CHARLES C. CARLSON (WJBW) 

New Orleans, Louisiana 
For Renewal of License 
MRS. LOUISE C. CARLSON 
New Orleans, Louisiana 
For Construction Permit 
DOCKET NO. 6529 
FILE NO. BR-444 
DOCKET NO. 7870 
FILE NO. BP-5271 

Appearances 

Ben S. Fisher of Washington, D. C. and Maurice B. Gat¬ 
lin of New Orleans, Louisiana, on behalf of Charles C. 
Carlson (WJBW); Vincent B. Welch of Washington, D. C. 
on behalf of Mrs. Louise C. Carlson; and Max H. Aronson 
on behalf of the Federal Communications Commission. 

DECISION 

By the Commission: (Commissioner Webster not partici¬ 
pating) 

Preliminary Statement 

1. This proceeding arose originally upon the applica¬ 
tion of Charles C. Carlson for renewal of license of stand¬ 
ard broadcast Station WJBW, New Orleans, Louisiana, for 
the continued use of the frequency 1230 kc, with 250 watts 
power, unlimited time. On July 20, 1943, this application 
was designated for hearing upon issues relating to official 
notices sent to the licensee of Station WJBW between the 
dates February 9, 1940 and December 17, 1943, inclusive, 
of violations of the Commission’s Rules, Regulations and 
Standards, covering ninety-two separate citations. Of 
these, a majority related in whole or in part to the tech- 


nical operation of Station WJBW. 1 The remaining 
1425 citations related to such matters as the failure of 
the licensee on six occasions to report receipt of 
radio silence test signals; operation of Station WJBW, on 
one occasion, during the period of midnight to 6:00 a.m. 
without permission from the New Orleans Information 
Center, 2 improper keeping of or failure to keep program 
and operating logs, failure to announce, as such, transcrip¬ 
tions and recordings, and failure to announce sponsors of 
programs and similar matters. 3 

2. A hearing was held on November 8, 9 and 10 in New 
Orleans, Louisiana, and on December 31,1943, in Washing¬ 
ton, D. C. On March 27, 1944, Charles C. Carlson 
(WJBW) filed his proposed findings in which he admitted 
that the evidence at the hearing “ substantiated to a| large 
extent the violations of the Rules as made in the various 
discrepancy reports issued to the applicant”, but insisted 
that the violations were not “willful” and requested the 
Commission to conclude that Station WJBW was then “be¬ 
ing operated in accordance with all the Rules and Regula¬ 
tions of the Commission” and that an inspection of T^JBW 
be ordered in six months and if operation then be found in 
accordance with the Commission’s Rules, Regulations and 
Standards that the applicant be granted his regular re- 

1 The more serious of the violations relating to the technical operation 
of Station WJBW involved inadequate maintenance or improper opera¬ 
tion of transmitting equipment, consisting in: Inadequate safety protec¬ 
tion to transmitting antenna (two citations); off-frequency operation 
(one citation); operation with more than licensed power (four cita¬ 
tions) ; radiation outside authorized band (spurious emissions) (two 
citations); “haywire” construction (one citation); audio frequency dis¬ 
tortion (eleven citations); operation without modulation monitor (one 
citation); excessive carrier shift (three citations); tower light burned 
out (one citation); operation with faulty modulation monitor (one cita¬ 
tion) ; determining power by incorrect method (one citation); operation 
with incorrect percentage of modulation (four citations); operation with 
asymmetrical modulation (one citation); inadequate sanitary facilities 
(six citations), etc. 

i 

2 These seven citations involved violations of wartime requirements 
of Restricted Order No. 2 of the FCC and the Third Fighter Command. 

i 

3 There were about sixteen instances of improper keeping of or failure 
to keep operating logs and some twenty-four such instances relating to 
program logs. 
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newal license. Further periodic inspections of Station 
WJBW made between the dates January 12,1944 and Jan¬ 
uary 21, 1946, resulted in the issuance by the Commission 
to the licensee of WJBW of 17 additional notices of viola¬ 
tions of the Commission’s Rules, Regulations and Stand¬ 
ards during that period, involving 26 separate citations. 
The majority of these citations related in whole or in part 
to the technical operation of Station WJBW. 4 The 
1426 remaining citations related to further failure of the 
licensee to report radio test signals and operation 
of Station WJBW during the period midnight to 6:00 a.m. 
without permission from the New Orleans Information 
Center 5 , and improper keeping of or failure to keep oper¬ 
ating logs, etc. 6 

3. Accordingly, on June 27, 1946, the Commission des¬ 
ignated the WJBW renewal application for further hear¬ 
ing upon additional issues relating to the technical and 
financial qualifications of the applicant to continue opera¬ 
tion of the station, the nature and character of the program 
service rendered and proposed to be rendered by the appli¬ 
cant, and also relating to the violations occurring since the 
previous hearing. The further hearing was scheduled to 
be held on Ocotber 10,1946. 

4. On September 9, 1946, Louise C. (Mrs. Charles C.) 
Carlson, New Orleans, Louisiana, filed an application 

4 These involved inadequate maintenance or improper operation of 
transmitting equipment consisting in: Operation with frequency monitor 
failure (one citation), with defective modulation meter (one citation), 
“haywire” construction (three citations), spare tubes not on hand (one 
citation), tower lights either burned out or not turned on (three cita¬ 
tions) ; operation with glass plate in front of meter panel on transmitter 
removed (one citation); operation with defective plate volt meter and 
plate ammeter for power amplifier stage (one citation), with frequency 
deviations (two citations); operation with two large metal garages 
placed 20 and 40 feet, respectively, from vertical radiator without having 
made a new determination of antenna resistance (one citation); trans¬ 
mitter placed on the air or tubes changed by persons holding restrictive 
radiotelephone licenses, without authority of Commission (three cita¬ 
tions) and inadequate sanitary facilities (two citations). 

5 There were two such citations, involving further violations of War 
time provisions of Restricted Order No. 2 of the FCC and the Third 
Fighter Command. 

« There were five instances of improper keeping or failure to keep re¬ 
quired entries in operator logs. 


for a construction permit (File No. BP-5971) requesting 
the facilities of Station WJBW. On September 25, 1946, 
the Commission designated this application for hearing 
(Docket No. 7870) and consolidated that hearing wiith the 
further hearing scheduled to be held on October 1(), 1946, 
on the renewal application of Charles C. Carlson (M{JBW) 
(Docket No. 6529). At the request of Charles C. Carlson 
(WJBW), this consolidated hearing was continued to No¬ 
vember 4,1946, at which time the hearing was held in New 
Orleans, Louisiana. No further proposed findings have 
been filed by Charles C. Carlson (WJBW), and no pro¬ 
posed findings have been filed by Louise C. Carlsojn. On 
December 3, 1947 the Commission adopted a Proposed De¬ 
cision in the above proceeding proposing to deny the ap¬ 
plication of Charles C. Carlson for renewal of license of 
Station WJBW and to grant the application of Mrs. Louise 
C. Carlson for a construction permit to operate on tke fre¬ 
quency presently assigned to Station WJBW. Exceptions 
to this Proposed Decision were filed and oral argument 
thereon was held on February 17,1948. 6 * 

M In response to Exceptions and Request for Oral Argument filed by 
applicant Charles C. Carlson with reference to the Proposed Decision 
herein, oral argument was held before us in this matter on February 17, 
1948, at which both applicants were represented by counsel alnd pre¬ 
sented argument on said exceptions. We now find that no facts pr argu¬ 
ments were then adduced warranting any change in our Proposed Deci¬ 
sion. There is no merit in the contention that the Commission erred in 
refusing applicant Charles C. Carlson’s request for a continuance of 
this oral argument. The Proposed Decision in this case was islsued on 
December 1, 1947; on December 30, WJBW’s Washington Counsel, 
Fisher and Wayland, who had participated in the hearings and ifiled all 
documents submitted by this applicant since 1946, filed Exceptions 
thereto and Request for Oral Argument; this document referred; only to 
matters which had already been explored in the record and presented no 
new issues or evidence; it contained no indication that further time was 
required for preparation of argument. Louise C. Carlson filed her 
written notice of intention to appear and participate in the requested 
oral argument on January 5, 1948; her reply to the Exceptions and Re¬ 
quest for Oral Argument was filed on January 9. On February 9, the 
Commission scheduled oral argument for February 17. According to 
allegations made in a prepared statement submitted by applicant 'Charles 
C. Carlson’s counsel at the oral argument herein, Fisher and Wayland, 
who were immediately notified of the date set, on the same day tele¬ 
graphed the intelligence to Mr. Gatlin in New Orleans, whereupon Gat¬ 
lin allegedly dictated over the telephone an outline of a request to reopen 
this case for further hearing. This Petition to Reopen the Record and 
Continue Oral Argument, filed by Fisher and Wayland on February 10, 
recited certain future plans for WJBW’s operation concerning which 
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applicant Charles C. Carlson desired additional evidence to be taken; it 
was urged that pending reopening of the record and further hearing for 
this purpose, oral argument on the Exceptions to the Proposed Findings 
be postponed; no additional reasons were presented in this request for 
continuance of the oral argument, either by way of unavailability of 
preferred counsel or necessity of time for further preparation. In her 
Opposition to this Petition, filed February 11, applicant Louise C. Carl¬ 
son alleged that the substance of the material proposed to be adduced by 
WJBW in its Petition of February 10, had already been fully considered 
by the Commission and was inadequate to justify reopening an inquiry 
of approximately six years standing. On February 11, the Commission 
denied WJBW’s Petition of February 10. On February 12, Gatlin tele¬ 
graphed the Commission asking that the oral argument on the Excep¬ 
tions to the Proposed Decision be postponed until after March 15, for 
the alleged reasons that he was already committed on that date to ap¬ 
pear in a case before the New Orleans District Court and to make a 
political speech in the local Gubernatorial campaign. On February 13, 
applicant Louise C. Carlson filed an Opposition alleging that this request 
for continuance was inspired by Charles C. Carlson’s previously ex¬ 
pressed threats to resort to dilatory tactics to prevent the success of 
her application; that the February 10 request for continuance dictated 
by Gatlin from New Orleans had not alleged these reasons for postpon¬ 
ing oral argument, and that no allegation had been made that the con¬ 
flicting appointments in question had developed between February 10 
and 12; that inquiries by her counsel in New Orleans had elicited the 
information that Gatlin’s case in the New Orleans’ District Court would 
not in any event be held on February 17 because of other conflicting 
commitments of his opponent; that, on information and belief, Gatlin 
had not previously taken an active part in the local Gubernatorial cam¬ 
paign and that the political speech in question which, it was believed, 
was to be given on Gatlin’s regularly scheduled ten or fifteen minute 
program on WJBW, could in any event be recorded; that applicant 
Charles C. Carlson’s firm of Washington attorneys, comprising four 
experienced radio specialists who had presented all the evidence in his 
behalf in this case since 1946 and had filed the February 10 request for 
continuance, were qualified to appear for him at this oral argument, and 
that no allegation had been made that all of these attorneys were un¬ 
available on February 17; and, finally, that, since the telegraphic peti¬ 
tion for a continuance was technically as well as substantively in viola¬ 
tion of several pertinent Rules and Regulations of the Commission, in 
that it was not timely or in proper form, as well as not “for good cause 
shown”, it should not be granted. On February 13, the Commission 
denied the telegraphic petition for continuance of oral argument. 
Thereafter, on February 16, the firm of Fisher and Wayland notified 
the Commission that it had withdrawn from the case. On February 17, 
Mr. Harry R. Hill, Gatlin’s New Orleans Associate, entered an appear¬ 
ance on behalf of applicant Charles C. Carlson and presented full argu¬ 
ment before Commission on the Exceptions to the Proposed Decision; 
he also, at that time, renewed the request for continuance of this oral 
argument, which was refused; he thereupon placed in the record the 
telegraphic request for continuance and a prepared statement entitled 
“Objection to Proceeding”, protesting against the Commission’s denial 
thereof. Neither in this statement nor at any subsequent time has 
Carlson specifically denied or refuted the claims made in the Opposition 
filed February 13 by Louise C. Carlson; or the belated nature of Gat¬ 
lin’s discovery that he was unable to be in Washington on February 17. 
The record is also devoid of allegations that Gatlin took any steps to 
free himself of alleged conflicting engagements in New Orleans, either 
by seeking postponement of his case in the New Orleans District Court, 
or attempting to advance, postpone or record the political speech in 
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1427 5. On May 28,1947, Charles C. Carlson (WJBW) 
filed an application for construction permit (File 

No. BP-6108) to change transmitter location and install 
new transmitter and antenna system. On Septeniber 24, 
1947, this applicant filed a petition requesting joijnt con¬ 
sideration of that application with his above-entitled appli¬ 
cation for renewal of license. On October 2, 1947, 

1428 the Commission denied the petition for joint con¬ 
sideration and ordered that action on the Recently 

filed application of Charles C. Carlson (WJBW) ifor con¬ 
struction permit be held in abeyance pending final decision 
of his above-entitled application for renewal of license. 
Charles C. Carlson is now and, since July 20, 1943, has 
been operating Station WJBW under a temporary license 
pending determination of his application for re¬ 
newal. 

1429 Findings of Fact 

In re: Docket No. 6529 

6. Charles C. Carlson is, and since July 30, 1926, has 
been the licensee of Station WJBW, New Orleans, Louisi¬ 
ana. He is now 48 years old. The record contain^ no in¬ 
formation as to his formal education, either technical or 
academic. Before operating this station, he was a certified 
electrician, carried a journeyman’s card in a loc^l elec¬ 
trician’s union, and engaged in the electrical contracting 
business for several years. For a time, he was connected 
with the Serve-U-Kadio Company in New Orleans, doing 

question. The observations in the “Objection to Proceeding” submitted 
at the oral argument, that Mr. Gatlin is a “very busy man” and that 
he “did not know at that time that the opponent was agreeable to 
another continuance” were insufficient to persuade us that the desired 
continuance was, in the light of all the circumstances, for “good cause 
shown” within the meaning of the Commission’s Rules and Regulations. 
On the contrary, it is abundantly clear from the above facts that the 
Commission gave every prompt and full consideration to the juntimely 
and insubstantial requests submitted in various forms by counsel for 
Mr. Carlson, and to have come to any conclusion different from that at 
which we have arrived would have defeated the ends of justice and im¬ 
peded the orderly dispatch of the Commission’s business. We accord¬ 
ingly find that its denial was correct. 
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radio receiver repair work, and was in charge of the D. H. 
Holmes radio repair department in New Orleans. Carlson 
says he is a radio technician—not a radio engineer. Since 
about 1926, he has had a first-class radiotelephone opera¬ 
tor’s license, and prior to that he had an amateur opera¬ 
tor’s license. He built the first and second transmitters 
used at Station WJBW. The third (and present) trans¬ 
mitter in use at WJBW was purchased by the licensee in 
1939 from the Gates Manufacturing Company, Quincy, Illi¬ 
nois, and installed by Carlson, who did the wiring and elec¬ 
trical work himself. Factory representatives, however, 
were present during the installation of the Gates trans¬ 
mitter at WJBW. 

Violations of Regulations Relating to Program and 

Operating Logs 

7. The Commission’s periodic inspections and monitor¬ 
ing of Station WJBW disclosed repeated and continued 
failure of the part of the licensee to keep his operating and 
program logs in acordance with applicable Commission 
Buies and Regulations. 7 

1430 (a) On February 9,1940, an official inspection was 

made of Station WJBW. At the time of this in¬ 
spection, the operating log of the station (1) had been writ- 

7 On February 9, 1940, the Rule relating to the keeping of program 
and operating logs, was numbered Section 3.90. On June 21, 1940, this 
rule was renumbered Section 3.404, but no change was made in the 
context, which is as follows: “The licensee of a broadcast station shall 
maintain program and operating logs and shall require entries to be 
made therein, as follows: (a) In the program log: (1) An entry of the 
time each station identification announcement (call letters and location) 
is made; (2) An entry briefly describing each program broadcast, such 
as “music,” “drama,” “speech,” etc., together with the name or title 
thereof, and the sponsor’s name, with the time of the beginning and 
ending of the complete program. If a mechanical record is used, the 
entry shall show the exact nature thereof, such as “record,” “transcrip¬ 
tion,” etc., and the time it is announced as a mechanical record. If a 
speech is made by a political candidate, the name and political affilia¬ 
tions of such speaker shall be entered; (3) An entry showing that each 
sponsored program broadcast has been announced as sponsored, paid 
for, or furnished by the sponsor, (b) In the operating log: An entry 
of the time the station begins to supply power to the antenna, and the 
** S *°P S » (2) an entry of the time the program begins and ends; 
(3) An entry of each interruption to the carrier wave; its cause and 
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ten up in advance of the broadcast of the programs to 
which it related; (2) contained no entries showing tjrnies of 
beginning and ending of programs; (3) contained no 
proper entries as to station identification (location:of sta¬ 
tion and call letters); and (4) contained no proper entries 
indicating time mechanical reproductions were anniunced, 
as such, as required by Section 3.90 of the Buies. 8 

(b) On May 23, 1941, an official inspection was njiade of 
Station WJBW. No entries appeared in the program 
log on that day for the periods 8:00 aim. to 
1431 10:00 a.m. and 12:00 o ’clock noon, to 2:00 p.rji. indi¬ 
cating announcements as such, of mechanical'repro- 

- i 

duration; (4) An entry of the following each 30 minutes: (i) operating 
constants of last radio stage (total plate current and plate voltage); 
(ii) Antenna current; (iii) Frequency monitor reading; (iv) Tjempera- 
ture of crystal control chamber if thermometer is used; (5) Log of ex¬ 
perimental operation during experimental period. (If regular operation 
is maintained during this period, the above logs shall be kept.) (i) A 
log must be kept of all operation during the experimental period. If 
the entries required above are not applicable thereto, then thej entries 
shall be made so as to fully describe the operation.” 

On May 8, 1940, the following subsection was added to the foregoing 
provision of Section 3.404, and this section, as stated herein, is] still in 
effect: “(c) Where an antenna or antenna supporting structure(s) is 
required to be illumined the licensee shall make entries in tbe radio 
station log appropriate to the requirements of Section 2.82 (a), (b), and 
(c) as follows: (1) The time the tower lights are turned on and off, if 
manually controlled; (2) The time the daily visual observation of the 
tower lights was made; (3) In the event of any observed failuire of a 
tower light: (i) Nature of such failure; (ii) Time the failure jwas ob¬ 
served; (iii) Time and nature of the adjustments, repairs or replace¬ 
ments made; (iv) Airways Communication Station (C.A.A.) [notified 
of the failure of any tower light not corrected within 30 minutes and 
the time such notice was given; (v) Time notice was given to the Air¬ 
ways Communication Station (C.A.A.) that the required illuiriination 
was resumed; (4) Upon completion of the periodic inspection required 
at least once each 3 months; (i) The date of the inspection and the con¬ 
dition of all tower lights and associated tower lighting control devices; 
and (ii) Any adjustments, replacements or repairs made to insure com¬ 
pliance with the lighting requirements.” 

8 The applicant (Carlson) offered no comment at the hearing con¬ 
cerning the findings of the inspector on that date, but his affidavit for¬ 
warded to the Commission in response to the violation notice admitted 
that as to item (1) the entries were made out in advance “in the time 
column only” when a new man was being “broken in” for the purpose 
of showing the new employee how to keep the log, and stated that the 
practice will not be repeated. As for the remaining items of Ijhis in¬ 
spection, the applicant replied: “We believe that we were complying 
with instruction * * * but, in view of the above specifications, we have 
corrected our log accordingly.” 
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ductions had been made, as required by Section 3.404. 3 

(c) An official inspection was made by the Commission 
of Station WJBW on December 4, 1941. The station logs 
for the period November 1 to December 3, 1941 inclusive, 
were examined. No entries were made in the program 
logs for the periods 9:30 p.m. to 12:00 o ’clock, midnight, 
during November 25 and 26, 1941 and 9:30 p.m. to 11:30 
p.m. during November 28 and 29, 1941, of the time pro¬ 
grams began and ended, as required by Section 3.404 of 
the Rules. No entries were made in the program logs for 
the periods 9:30 p.m. to 12:00 o’clock, midnight, during No¬ 
vember 25 and 26, 1941 and for the period 9:30 p.m. to 
11:30 p.m., inclusive, during November 28 and 29, 1941, 
indicating when announcements, as such, of transcriptions 
and records were made, as required by Section 3.404 of the 
Rules. No entries were made in the program logs for the 
periods 9:30 p.m. to 12:00 o’clock, midnight, during Novem¬ 
ber 25 and 26 and from 9:30 p.m. to 11:30 p.m. during No¬ 
vember 28 and 29, 1941, showing time when station identi¬ 
fications were made, as required by Section 3.404 of the 
Rules; and on November 20 and 23, 1941, the sponsorship 
of football games broadcast was not indicated, 10 as required 
by Section 317 of the Communications Act 11 and Section 
3.404 of the Rules. 

0 With reference to this item, the applicant said on direct examina¬ 
tion that these entries were covered “by certain abbreviations” which 
were “explained on the back of the logs,” but on cross-examination, he 
admitted that the logs do not indicate for the periods 8:00 a.m. to 10:00 
a.m. and 12:00, noon, to 2:00 p.m. that records and transcriptions were 
announced, as such. 

10 These logs were introduced in the record and confirmed the testi¬ 
mony of the FCC inspector. The applicant (Carlson) examined the 
WJBW logs for the period November 1, 1941, to December 3, 1941, in¬ 
clusive. He commented briefly on the log for November 30, 1941 (about 
which no question was raised), saying that it was “correct and com¬ 
plete” and on the log for November 20, 1941, but did not include any 
comment on the subject of sponsorship. As to the remaining logs for 
that period, he offered no testimony. 

11 Section 317 of the Communications Act of 1934 provides: “All mat¬ 
ter broadcast at any radio station for which service, money, or any 
other valuable consideration is directly or indirectly paid, or promised 
to or charged or accepted by, the station so broadcasting, from any 
person, shall, at the time the same is so broadcast, be announced as 
paid for or furnished, as the case may be, by such person.” 
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(d) On an official inspection made January 2, 1942, of 
Station WJBW, the logs for the period December lk to De¬ 
cember 31, inclusive, 1941, were examined. The program 
log for December 11, 1941, failed to include entrieis show¬ 
ing that the transcriptions and records broadcast! during 
the period 9:00 p.m. to 12:00 o’clock, midnight, wjere an¬ 
nounced, as such, as required by Section 3.404 of the Rules. 
No similar entries were made for the period 9:45 p.m. to 
12:00 o’clock, midnight, December 12, 1941; for thej period 
9:00 p.m. to k2:00 o’clock, midnight, December 13, 1941; or 
for the period 6:00 p.m. to 12:00 o’clock, midnight, Decem¬ 
ber 14, 1941. The operator did not sign off duty:on the 

dates December 16 to 31, inclusive, 1941, as required 
1432 by Section 2.55 of the Rules, 12 and the program log 
for December 14, 1941, contained no entries indi¬ 
cating that station identifications had been made ht 6:30, 
7:30, 8:30, 9:30 and 10:30 p.m., as required by Sectiop 3.404 
of the Rules. 15 

(e) An official inspection was made by the Comihission 
of Station WJBW on May 8, 1942. According to the log 
for that day, the station played recordings from 5:00 
o’clock through 6:30 p.m. No entry appeared in tjie log, 
however, to indicate that any announcement, as sucjh, had 
been made for the 30-minute interval between 5:00 aijd 6:00 
o’clock p.m., as required by Section 3.407 of the Rules. 14 

12 Section 2.55 of the Commission’s Rules, is as follows: “Each log 
shall be kept by the person or persons competent to do so, having actual 
knowledge of the facts required, who shall sign the log when starting 
duty and again when going off duty. The logs shall be made available 
upon request by an authorized representative of the Commission.” 

13 The FCC inspector who made the inspection testified to thefee omis¬ 
sions as they appeared from the logs which were introduced in evidence. 
In spite of this evidence, the applicant insisted that the log of December 
11, 1941 “plainly indicated to me” that all required information is in 
the log. He examined the logs for December 14, 1941, and admitted 
that they did not record required entries for station identification, but 
added, “I am sure even though the log is not marked is no sign the 
announcement was not made.” He offered no evidence as to thei failure 
of his operators to sign off duty, as required by the Rules. 

14 Section 3.407 of the Commission’s Rules, as of May 8, 1942, pro¬ 
vided: “Each broadcast program consisting of a mechanical recqrd or a 
series of mechanical records shall be announced in the manner and to 
the extent set out below: (a) A mechanical record or a series thereof, 


i 


i 
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(f) An official inspection was made by the Commission 
of Station WJBW on May 29, 1942, with two FCC inspec¬ 
tors present. Carlson was the operator on duty on that 
day, and in the presence of the inspectors entered a reading 
of the station’s antenna meter as 1.6 amperes when, as a 
matter of fact, the instrument read 1.55 amperes. The 
program log for May 29, 1942, did not, for the period 6:00 
a.m. to 7:56 a.m., and for the period 11:30 a.m. to 6:00 p.m. 
record the times when programs began and ended; con¬ 
tained no entries for the period 9:30 to 11:30 p.m. indi¬ 
cating that mechanical reproductions broadcast during that 
period were announced as such, as required by Sections 
3.404 and 3.407 of the Rules, but did contain an entry that 
an announcement concerning mechanical reproductions 

broadcast was made at 10:00 a.m. on that day. As a 
1433 matter of fact an inspector was at the station at that 

time and in the presence of the operator, and no such 
announcement was made. 15 

(g) The program log of Station WJBW for December 
15,1942, incorrectly entered at 3:00 p.m. the current of the 
station’s antenna as 1.41 amperes, while the actual reading 
was 1.45 amperes. The applicant offered no evidence con¬ 
cerning this inspection. 16 

of longer duration than 30 minutes, shall be identified by appropriate 
announcement at the beginning of the programs, at each 30-minute 
interval, and at the conclusion of the program: * * Concern¬ 
ing this violation, the FCC inspector who made the inspection, testified 
that Station WJBW did not announce at 30-minute intervals that the 
recorded programs broadcast from 5 p.m. through 6:30 p.m. on May 8, 
1942 were phonograph records. Carlson, however, testified that he was 
not on duty on that day and therefore was “being governed entirely by 
the log here, which I, of course, suppose to be correct.” He said he had 
no personal knowledge as to whether or not the announcements were 
made. 

15 Carlson admitted that he was the operator on duty at the time when 
the log entry as to radiation of antenna current was made, but said 
that the correct entry of antenna current was made and that the log for 
May 29, 1942, indicated the beginning and ending of the programs. 
The log itself, however, which was introduced in evidence, shows the 
contrary. 

16 The applicant, however, in his affidavit in response to the Com¬ 
mission’s violation notice, admitted this erroneous entry and said the 
error was due to nervousness on the part of the operator because it was 
his first inspection while on duty. 



(h) An official inspection was made of Station WJBW 
on March 9,1943. The program logs of the station for that 
day set forth titles only of programs and did not record 
the nature of the programs broadcast by the station from 
6:00 a.m. to 8:01 a.m., so as to show whether these were 
4 4 music/ ’ 4 4 drama, ” etc., as required by Section 3.404 of 
the Rules, and if said programs were mechanical reproduc¬ 
tions, no announcement thereof as such was made by the 
station during said period, likewise as required by Section 
3.404 of the Rules. 17 

(i) The operating log of Station WJBW for Jqly 29, 
1944 disclosed that the station’s transmitter w&s qff the 
air at 2:04 p.m. on that day, but does not show the duration 
of the interruption, as required by Section 3.404 of the 

Rules. 18 ! 


1434 Violations of Regulations Relating to Tower | 

Light Failures and Related Matters 

i 

8. Official inspections made by the Commission of Sta¬ 
tion WJBW disclosed a series of violations by the appli¬ 
cant, Charles C. Carlson, of Sections 2.82, 3.45(d) and 
3.404 of the Commission’s Rules and Regulations 18 gov- 


17 Although the applicant testified that the station’s log indicated the 
type of programs broadcast it is clear from an examination of the ap¬ 
plicant’s program logs that they do not. 

18 The applicant himself made the entry in the log and signed the no¬ 
tation at 2:04 p.m. After an entry “on again at . . no time is 
shown. The applicant testified that it must have been omitted by an 
oversight. 

19 Section 2.82 of the Commission’s Rules provides: “The licensee of 
any radio station which has an antenna or antenna supporting! struc¬ 
ture (s) required to be illuminated pursuant to the provisions of Section 
803 (q) of the Communications Act of 1934, as amended: (a) Shall 
make a visual observation of the tower lights at least once each 24 
hours to insure that all such lights are functioning proeprly as required; 
(b) Shall report immediately by telephone or telegraph to the nearest 
Airways Communication Station or office of the Civil Aeronautics Ad¬ 
ministration any observed failure of tower lights, not corrected within 
30 minutes, regardless of the cause of such failure. Further notification 
by telephone or telegraph shall be given immediately upon resumption 
of the required illumination; (c) Shall inspect at intervals of at least 
once each 3 months all flashing or rotating beacons and automatic light¬ 
ing control devices to insure that such apparatus is functioning properly 
as required.” Section 3.45(d) of the Commission’s Rules provides: 
“* * * The antenna and/or supporting structure shall be painted and 







216 


eming the illumination of tower lights and related matters, 
as follows: 

(a) On February 15, 1943, one of the two lamps on the 
J top level of the antenna tower which is required under the 
i terms of the WJBW license to be illuminated, was out, in 
violation of Section 3.45(d) of the Rules 20 . 

.1435 (b) Tower light failures occurred February 27 

• and March 29, 1944, and resumption of illumination 
was made on the same days. The operating log of Station 
: WJBW, however, failed to show that Civil Aeronautics 
Administration (hereinafter referred to as “CAA”) was 
notified, either of the tower light failure or of the resump¬ 
tion of illumination, as required by Section 3.404 of the 
Rules. 21 

(c) On the night of July 19-20,1944, the tower lights of 

» 

illuminated in accordance with the specifications supplied by the Com¬ 
mission pursuant to section 303 (q) of the Communications Act of 
1934, as amended. (See Standard Lamps and Paints.) * * *” Sec¬ 
tion 3.404 of the Commission’s Rules provides in part: “The licensee of 
a broadcast station shall maintain * * * operating logs and shall re 
quire entries to be made therein as follows: * * * (c) Where an an¬ 
tenna or antenna supporting structure (s) is required to be illuminated 
the licensee shall make entries in the radio station log appropriate to 
the requirements of Section 2.82(a), (b), and (c), as follows: (1) The 
time the tower lights are turned on and off if manually controlled; (2) 
The time the daily visual observation of the tower lights was made; (3) 
In the event of any observed failure of a tower light; (i) Nature of 
such failure; (ii) Time the failure was observed; (iii) Time and nature 
of adjustments, repairs or replacements made; (iv) Airways Communi¬ 
cation Station (C.A.A.) notified of the failure of any tower light not 
corrected within 30 minutes and the time such notice was given; (v) 
Time notice was given to the Airways Communication Station (C.A.A.) 
that the required illumination was resumed; (4) Upon completion of 
the periodic inspection required at least once each three months; (i) 
The date of the inspection and the condition of all tower lights and 
associated tower lighting control devices; and (ii) Any adjustments, re¬ 
placements, or repairs made to insure compliance with the lighting 
requirements.” 

20 The applicant testified that as he recalled it “one of the bulbs just 
happened to be burned out.” He said he bdlieved there were six on 
there; that the inspector “happened to turn on the light and found one 
burned out;” that it was replaced “as soon as it was realized it was 
burned out.” 

21 The applicant testified that CAA had been notified by telephone on 
every occasion of the light failure at Station WJBW but that “we 
didn’t make it a practice of marking the log when we notified CAA.” 
Carlson said: “It was not my understanding that that was supposed to 
be written in the log when they were notified.” 
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Station WJBW, which the station license requires shall be 
illuminated, were not turned on. No notation wasj made 
in the log as to whether or not CAA was notified, and the 
fact is, CAA was not notified thereof, in violation of Sec¬ 
tions 3.45(d) and 3.404 of the Rules. 22 

(d) One tower light at the two-thirds level of Station 
WJBW, which the station license requires shall be illumi¬ 
nated, burned out on August 16, 1944, and had not been re¬ 
placed at the time of the September 1, 1944 inspection, and 
no record in the operating log of Station WJBW was made 
that CAA had been notified of such tower light failure, in 
violation of Sections 3.45(d) and 3.404 of the Rules. 23 
1436 (e) The top lights on the radiator of Station 

WJBW, which the station license requires shjall be 
illuminated, were not burning from November 10 to Decem¬ 
ber 19, 1944, in violation of Sections 3.45(d) and 3.404 of 
the Rules. 24 

(f) The tower lights of Station WJBW, which tile sta¬ 
tion license requires shall be illuminated, were not burning 
from April 25 to August 1, 1945, and no entry appealed in 
the WJBW operating log that CAA had been notified 
either of the light failure or resumption of illumination, in 
violation of Sections 3.45(d) and 3.404 of the Rules. 25 1 

i 

— 

22 The applicant testified that the first he knew of this violation was 
when he saw the loss; that neither he nor anyone else had notified CAA 
that the tower lights of WJBW were not on the night of Julyi 19-20, 
1944, and that this was a violation of the Commission’s Rules, j 

23 In response to a violation notice concerning this tower light failure, 
the applicant replied by affidavit on September 17, 1944, that “The 
tower light at the two-thirds level has been out due to a short or 
something.” Carlson testified at the hearing that he had a man go 
up the antenna to replace it, but his man could not find the trouble and 
that he had been unable to get anyone to go back up as of tl}e date 
of his reply; that he then had a contract with an expert rigger who 
had promised to make necessary repairs “tomorrow.” Carlson further 
testified that the lights were out for the period stated in the Commis¬ 
sion’s violation notice and that he had notified CAA by telephone but 
made no notation of that fact in the log. 

24 With reference to this tower light failure, the applicant tejstified, 
“The best I can recall is that some of the lights on the antenna were 
lit and some of them weren’t * * *” 

25 The applicant admitted this tower light failure and testified that 
the reason the lights were out for this three-month period was that he 
was unable to employ a “rigger” to climb the tower. 
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(g) During the years 1944 and 1945, the tower lights 
and associated equipment were not regularly inspected 
every three months as required by Section 2.82 of the Com¬ 
mission’s Rules; nor were such inspections as may have 
been made reported in the operating log of Station WJBW, 
as required by Section 3.404 of the Rules. 20 

(h) In view of the matters set forth in Paragraphs 8(a) 
to (g),inclusive, it is important to note that Station WJBW 
is located about five miles from the New Orleans Airport. 
During the year 1944 and the early part of 1945, there was 
a great deal of flying in that vicinity because of Army and 
Navy activities and there was a Naval student airport 

about three miles from Station WJBW. 

1437 Violations of Regulations Requiring Suitable 
Facilities for Welfare and Comfort 
of Operators 

9. For a period continuing over six years, the applicant 
has failed to provide suitable facilities for the welfare and 
comfort of his operators, in violation of Section 3.402 of 
the Commission’s Rules and Paragraph 12D(2) of the 
Standards of Good Engineering Practice. 27 In February 
of 1940, an official inspection of Station WJBW disclosed 
that the only facilities provided by the applicant for the 

20 In response to a violation notice sent the applicant in March, 1945, 
Carlson’s affidavit stated that due to the impossibility of securing labor 
for this hazardous type of work (climbing antenna tower to make 
inspections and repairs), it had not been possible to make more frequent 
checks, but that “consistent with the possibility of securing such serv¬ 
ices, frequent inspections, not less than one each quarter” will be made 
in the future. At the hearing, however, the applicant testified that he 
made quarterly inspections of his tower lights and associated equipment 
with field glasses when he was unable to get proper labor to go up the 
tower to inspect it, but admitted a thorough inspection of tower lighting 
equipment could not be made from the ground. 

27 Section 3.402 of the Commission’s Rules and Regulations provides: 
“The licensee of each station shall have a licensed operator or operators 
of the grade specified by the Commission on duty during all periods of 
actual operation of the transmitter at the place where the transmitting 
equipment is located.” 

Paragraph 12D(2) of the Commission’s Standards provides: “Since an 
operator must be on duty during operation, suitable facilities for his 
welfare and comfort shall be provided.” 



comfort and welfare of his operators was a drinking foun¬ 
tain in the transmitter building and an outhouse located 
some 60 feet from the transmitter building. The applicant 
maintained only one operator on duty. If that operator 
left the transmitter building to go to the outhouse, his only 
means of knowing that the station was functioning was by 
way of a monitor speaker which enabled him to heat what 
was being broadcast. An official inspection of Station 
WJBW on December 4, 1941, disclosed that the outhouse 
was not usable for the purposes for which it was biajilt be¬ 
cause it then was being used as a storage space. 28 iSome 
time in 1942, a cesspool, flush toilet and lavatory w^re in¬ 
stalled in a part of the transmitter building. These instal¬ 
lations were not, however, connected with any sewerage 
system, and, upon an official inspection December 15,i 1942, 
it was found that no running water was provided for the 
toilet and lavatory. By the time of the November^ 1943 
hearing on the WJBW renewal application, pipes were in¬ 
stalled and connected with a city fire hydrant for ruinning 
water. However, an official inspection made by the Com¬ 
mission September 1, 1944, disclosed that running water 
was not then available for sanitary purposes because the 

pipe formerly installed was broken. 29 An official inspection 

- 

28 Pictures, which are in the record, taken by the FCC inspector who 
made the December 4, 1941 inspection of Station WJBW leave noj doubt 
as to the unusability of the outhouse as such, at that time. ThJp FCC 
inspector who took the pictures testified that “FrorS the looks of the 
material in there it looked as though it had not been disturbed for some 
time”, but the applicant testified that on the occasion of the inspector’s 
visit the outhouse was filled with material for repairing the oujthouse 
which “had given way on one side” and that “the material was left 
overnight.” 

29 In response to a discrepancy notice served on the applicant as a 
result of the September 1, 1944 inspection, Carlson responded by affi¬ 
davit: “The water pipe was broken by contractors digging up streets 
for a housing project by our transmitter. This pipe was broken on two 
previous occasions during the past 30 days and on a different placp each 
time, and we have had to get a plumber to repair it. It was broken by 
outsiders for the third time the day before the inspection and a pltimber 
was not available until the following day when it was repairedj. All 
this is due to housing projects and construction of streets.” The appli¬ 
cant testified on cross-examination that at the time of the September 1, 
1944 inspection the facilities for the welfare and comfort of the oper¬ 
ators were not suitable. 
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was made of Station WJBW by the FCC on September 12, 
1945, when it was found that the toilet was in bad condi¬ 
tion, the discharge pipe leaked on the floor and was run¬ 
ning out and down under the speech input equipment panel 
and the frequency panel, the septic tank overflowed under 
the transmitter building and adjoining grounds, and the 
stench emanating from the overflow was nauseating. On 
one occasion, the operator on duty bored a hole through 
the floor to let the water run out because a circuit had gone 
bad as a result of the water leaking through. It was im¬ 
possible for anyone to enter or leave the transmitter build¬ 
ing, even by walking on timbers set down for this purpose, 
without getting his feet wet with stagnant water. Pictures 
taken by the FCC inspector at the time of inspection of the 
transmitter house and adjacent area clearly showed this 
situation and that the building was in a dilapidated condi¬ 
tion and that the surrounding area was unkempt. The area 
of the transmitter room, in which was built the toilet, 
showed a fan mounted on a metal base placed on the toilet 
bowl so that it would have been virtually impossible for 
anyone to use it. That this condition had not improved by 
October 1,1945, is apparent from the fact that, as a result, 
one operator who came to work for WJBW on August 27, 
1945, resigned on or about October 1, 1945. 30 An official 
inspection was made by the Commission of Station WJBW 
January 21, 1946. At that time, the sanitation facilities at 
the station had not been corrected. The toilet was still in 
bad condition, the discharge pipe still leaked, the septic 
tank was still overflowing under the transmitter building 

30 This operator testified that he left his position with WJBW “due to 
the condition of the equipment and the sanitary condition of the place, 
I couldn’t get in and out of there without getting both feet wet, some¬ 
times getting wet up to my knees. The water in the cesspool was 
overflowing and there was a foot and a half of water under the trans¬ 
mitter and part of the wire was under there. There was a general 
rundown condition and I didn’t care to go any further with it.” 
Another operator employed by Station WJBW testified, with regard to 
the sanitary facilities at the station, they “were unsuitable at that 
time”. 
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and adjoining grounds, and the stench emanating! there¬ 
from was still bad. 31 

1439 Violations of Regulations Relating to Proper 
Protection of Radio Station Equipment 

10. An official inspection of Station WJBW was made 
by the Commission on September 18, 1948. The applicant, 
at that time, had not provided a protective fence around 
the base of the antenna tower, as required by Paragraph 
12B(3)(d) of the Commission’s Standards of Gooc( Engi¬ 
neering Practice. 32 The applicant, however, provided this 
fence shortly after he received the official notice as a 
result of that inspection. 

11. An official inspection of Station WJBW wa$ made 
by the Commission on September 12, 1945. At thaf; time: 
(a) Instruments with a potential to ground greatejr than 
1000 volts were not adequately protected; (b) the ljlO-volt 
power supply to a portion of the transmitter was obtained 
by a flexible line passing in the open from the transmitter 
to an unprotected wall receptacle and plug near thi floor; 
(c) the 110-volt power supply to the limiter amplifier was 
obtained by a flexible line passing in the open frbm the 
transmitter to an an unprotected wall plug near th^ floor, 
all of which were in violation of Section 3.46(b) of the 
Commission’s Kules and Paragraph 12 of the Cbmmis- 

31 Although a considerable period of time had elapsed since this con¬ 
dition was called to the applicant’s attention, his response to the 1946 
discrepancy report, with regard to this matter, stated: “Every effort has 
been made to have the proper repairs made, but by reason of the labor 
shortage such efforts have not been successful. Efforts are continuing, 
and in addition a new transmitter site is being sought for submission 
to the Commission for approval, at which site it is hoped thjat more 
modem facilities will be available”. As a matter of fact, an inspection 
made March 12, 1947, after the close of this hearing, disclosed that the 
condition had not then been corrected. The result of this inspection is 
not, however, in the record. 

32 Paragraph 12B(3) (d) of the Commission’s Standards pjrovides: 
“* * * it is not necessary to protect the equipment and the iantenna 
tuning house at the base of the antenna with screens and interlocks, 
provided the doors to the tuning house and antenna base are fepced and 
locked at all times with the keys in the possession of the operator on 
duty at the transmitter * * *” 
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sion’s Standards of Good Engineering Practice. 33 

1440 Violations of Regulations Relating to Oper¬ 
ation and Maintenance of Station WJBW 

12. The licensee of Station WJBW had not main¬ 
tained the operating frequency of Station WJBW within 
twenty cycles of the assigned frequency, as required by 
Section 3.59 of the Rules. 34 On April 12, 1941, at 4:33 

33 Section 3.46 of the Commission’s Rules provides: “(a) The trans¬ 
mitter proper and associated transmitting equipment of each broadcast 
station shall be designed, constructed, and operated in accordance with 
the standards of good engineering practice in all phases not otherwise 
specifically included in these regulations; (b) The transmitter shall be 
wired and shielded in accordance with good engineering practice and 
shall be provided with safety features in accordance with the specifi¬ 
cations of article 810 of the current National Election Code as approved 
by the American Standards Association; (c) The station equipment 
shall be so operated, tuned, and adjusted that emissions are not radiated 
outside the authorized band which cause or which, in accordance with 
the Standards of Good Engineering Practice, are considered as being 
capable of causing interference to the communications of other stations. 
The spurious emissions, including radio frequency harmonics and audio 
frequency harmonics, shall be maintained at as low level as required by 
good engineering practice. The audio distortion, audio frequency range, 
carrier hum, noise level, and other essential phases of the operation 
which control the external effects shall at all times conform to the 
requirements of good engineering practice. * * *” 

Paragraph 12C of the Commission’s Standards provides: “Wiring and 
Shielding. —(1) The transmitter panels or units shall be wired in ac¬ 
cordance with standard switchboard practice, either with insulated leads 
properly cabled and supported or with rigid bus bar properly insulated 
and protected; (2) Wiring between units of the transmitter, with the 
exception of circuits carrying radio frequency energy, shall be installed 
in conduits or approved fiber or metal raceways to protect it from 
mechanical injury; (3) Circuits carrying low level radio frequency 
energy between units shall be either concentric tube, two wire balanced 
lines, or properly shielded to prevent the pickup of modulated radio 
frequency energy from the output circuits; (4) Each stage (including 
the oscillator) preceding the modulated stage shall be properly shielded 
and filtered to prevent unintentional feedback from any circuit following 
the modulated stage (an exception to this requirement may be made in 
the case of high level modulated transmitters of approved manufacture 
which have been properly engineered to prevent reaction); (5) The 
crystal chamber, together with the conductor or conductors to the 
oscillator circuit, shall be totally shielded; and (6) The monitors and 
the radio frequency lines to the transmitter shall be thoroughly shielded.” 

Violations noted on this inspection are admitted by the applicant. 

,4 Section 3.59 of the Commission’s Rules provides: “The operation 
frequency of each broadcast station shall be maintained within 50 cycles 
of the assigned frequency until January 1, 1940, and thereafter the 
frequency of each new station or each station where a new transmitter 
is installed shall be maintained within 20 cycles of the assigned fre¬ 
quency, and after January 1, 1942, the frequency of all stations shall be 
maintained within 20 cycles of the assigned frequency.” 



a.m. and 4:36 p.m., Station WJBW was found to be deviat¬ 
ing from its assigned frequency 76 and 77 cycles, respec¬ 
tively. 35 On November 5, 1944, at 9:30 p.m., 9:47 p.m. 
and 10:30 p.m., EWT, Station WJBW was found to be 
deviating from its assigned frequency in excess ofj 20 kc. 36 
On October 8, 1945, at 1:00 a.m., 1:15 a.m. and 1$0 a.m., 
EST, Station WJBW was found to be off of its Assigned 
frequency 73 cycles. 37 On October 11, 1945, at 12:30 a.m. 
and 12:45 a.m., EST, Station WJBW was found 26f7 cycles 
off of its assigned frequency, and at 1:00 a.m., 1:15 a.m. 
and 1:30 a.m., EST, the station was found 266 cycles off 
of its assigned frequency. 38 

13. The transmitter proper and associated transmitting 
equipment of Station WJBW, although constructed in ac¬ 
cordance with the provisions of Section 3.46 of the Com¬ 
mission’s Rules and Paragraph 12A(5) of its Standards, 
has not been maintained in accordance therewith, particu¬ 
larly as to excessive carrier shift. 39 Official inspections 
were made by the Commission at Station WJBW on May 
23,1941, June 4,1941 and January 2,1942. On thosb dates, 
the carrier shift of WJBW was 15%, 30% and 1Q%, re¬ 
spectively. The licensee of Station WJBW, whoj is the 
station’s Chief Engineer, was not able to determine the 
carrier shift of the station. 40 

I 

_ i 

35 Station WJBW was measured off frequency on the first monitoring 
schedule after change in frequency was required when the North Ameri¬ 
can Regional Broadcasting Agreement went into effect. The station was 
then adjusting its frequency with a commercial monitoring service. 

36 The applicant admitted that on November 5, 1944, Statioti WJBW 
was “off frequency”. 

37 The applicant admitted that on October 8, 1946, Station WJBW was 
“off frequency” 

38 The applicant testified that about this time he had had trouble with 
his frequency monitor and that shortly thereafter, he sent the frequency 
monitor back to the factory for repairs. He also said he had tried to 
make local repairs to the frequency monitor, was unsuccessful, and that 
finally, in 1946, he sent it back to the factory for repairs. 

30 For requirements of Section 3.46 of the Commission’s Rules, see 
Footnote 34, Pages 14 and 15. 

Paragraph 12A(5) of the Commission’s Standards provides: “The 
equipment shall be so designed that: * * * The carrier shift (current) 
at any percentage of modulation does not exceed 5 percent. * j* *” 

40 In answer to a question at the hearing as to what percentage of 
carrier shift he would permit to exist at his station, the applicant replied 
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14. The transmitter proper and associated transmitting 
equipment of Station WJBW, although constructed in ac¬ 
cordance with provisions of Section 3.46 of the Commis¬ 
sion’s Rules and Paragraph 12A(3) of the Standards of 
Good Engineering Practice, has not been maintained in 
accordance therewith, particularly as to audio frequency 
distortion. 41 Official inspections were made by the FCC 
at Station WJBW on May 23, 1941, June 4, 1941, 
1442 November 12, 1941, December 4, 1941, January 2, 
1942 and May 21, 1942. On those dates, the station 
was being operated with excessive audio distortion (poor 
quality of transmission). On December 4, 1941 and May 
21, 1942, the distortion was so bad as to render the pro¬ 
grams of Station WJBW unintelligible. 42 

that he had no means for determining carrier shift, although there is 
installed at the station an approved modulation monitor which, if main¬ 
tained in efficient working condition, has for one of its purposes, a 
meter for determining percentage of carrier shift. The applicant testi¬ 
fied that he was on duty on the occasion of the May 23, 1941 inspection 
when the FCC inspector found excessive percentage of carrier shift but 
“to my way of figuring it, I couldn’t see it”. On further examination 
of the applicant, he admitted that on May 23, 1941, there might have 
been “a slight percentage excessive on carrier shift” but said he couldn’t 
judge “without the proper instruments”. 

41 See Footnote 34, Pages 14 and 15, for requirements of Section 3.46 
of the Commission’s Rules with regard to audio distortion. 

Paragraph 12A(3) of the Commission’s Standards provides: “The 
equipment shall be so designed that: * * * The total audio frequency 
distortion from microphone terminals, including microphone amplifier, 
to antenna output does not exceed 5 percent harmonics (voltage meas¬ 
urements of arithmetical sum or r.s.s.) when modulated from 0 to 84 
percent; and not over 7.5 percent harmonics (voltage measurements of 
arithmetical sum or r.s.s.) when modulating 85 percent to 95 percent 
(distortion shall be measured with modulating frequencies of 50, 100, 
400, 1000, 5000 and 7500 cycles up to tenth harmonic or 16000 cycles, 
or any intermediate frequency that readings on these frequencies indicate 
is desirable). * * *” 

42 On the occasion of the December 4, 1941 inspection, the FCC 
inspector testified that the programs being broadcast from Station 
WJBW were unintelligible for a period of 30 minutes. On the occasion 
of the May 21, 1942 inspection, another FCC inspector testified that he 
was not able to tell whether the radio was broadcasting a saxophone 
playing, a man talking, a violin playing or an organ playing; that it 
was “absolutely undistinguishable”. This inspector said further that for 
a period of two weeks his observation of the station disclosed continued 
excessive audio distortion; some days he was able to understand it; some 
days he couldn’t. The applicant testified that when he received those 
violation notices relating to distortion, he endeavored to check the sta¬ 
tion but he “couldn’t notice anything definitely wrong.” Following the 
May 23, 1941 FCC inspection, the applicant employed a radio engineer 
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1443 15. Official inspections were made by thje Com¬ 

mission of Station WJBW on May 23, 1941, Decem¬ 
ber 4, 1941, January 2, 1942, December 15, 1942 and Jan¬ 
uary 21,1946. 

(a) On May 23,1941, the operating percentage oi modu¬ 
lation of Station WJBW was not maintained as ijiigh as 
possible consistent with good quality as required by Sec¬ 
tion 3.55 of the Commission’s Rules, 43 in that the jtercent- 

to check his transmitting equipment. A report made by this consulting 
engineer indicates that at the time he examined the WJBW equipment 
(June, 1941) distortion was observed. This is evident from tfye report 
of this engineer, a part of which is as follows: 

“* * * we located a dynamic unbalance in the modulator tubes that 
was particularly noticeable at higher percentages of modulation. 
Also, the compression amplifier was found to be in a peculiar ad just¬ 
ment that allowed the initial peak of any series of modulation 
impulses to reach a high value before the start of compression 
thereby causing you a carrier shift ‘flick’ on the carrier meter that 
should not have properly existed. After these and numerous minor 
changes were made, the transmitter performance was analyzed by 
conventional engineering methods as follows: * * * In general, the 
above figures point out that the transmitter, as of this [date, is 
performing well within the F.C.C. requirements of stability and 
quality. I wish to impress on you, however, that the human element 
of operations greatly influence these characteristics and maladjust¬ 
ment can upset them immediately. If your man will follow the 
maintenance routine that we discussed, I feel that you should h* ;e 
no difficulty in exceeding the F.C.C. requirements. * * *’”j (Italics 
supplied.) 

On the next inspection made by the Commission in December bf 1941, 
the transmitting equipment was again found to be in such a state of 
maladjustment as not to comply with the Commission’s regulations. 
Excessive distortion was noted. In November of 1943 (after the hear¬ 
ing in New Orleans was recessed to be continued in Washington), the 
applicant again employed the services of a consulting radio engineer 
who testified at the hearing in Washington that his preliminary! adjust¬ 
ments made on the transmitting equipment resulted in considerable 
improvement in performance but indicated that the equipment jstill did 
not meet the requirements of the Commission regulations and that it 
would be impossible for the transmitting equipment to be made to 
comply with the regulations until certain requirements and parjts could 
be obtained from the manufacturer. 

43 Section 3.55 of the Commission’s Rules provides: “(a) A licensee of 
a broadcast station will not be authorized to operate a transmitter unless 
it is capable of delivering satisfactorily the authorized power with a 
modulation of at least 85 percent. When the transmitter is operated 
with 85 percent modulation, not over 10 percent combined audio fre¬ 
quency harmonics shall be generated by the transmitter; (b) All broad¬ 
cast stations shall have in operation a modulation monitor approved by 
the Commission; (c) The operating percentage of modulation of all 
stations shall be maintained as high as possible consistent with good 
quality of transmission and good broadcast practice and in no ejase less 
than 85 percent on peaks of frequent recurrence during any selection 
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age of modulation of Station WJBW was 60% to 70% on 
records and 60% to 80% on speech. 44 

(b) On December 4, 1941, the transmitter proper and 
associated transmitting equipment, although designed and 
constructed in accordance with the provisions of Section 
3.46 of the Commission’s Rules and Paragraph 12 of the 
Commission’s Standards, was not maintained and operated 
in accordance with said Rules and Standards, particularly 
as to asymmetrical modulation, in that the negative peaks 
were approximately 80% whereas the positive peaks were 
approximately 50%, and the transmitter was incapable of 
being modulated as much as 85% without distortion. 45 
1444 (c) on January 2, 1942, the modulation monitor 

installed at Station WJBW was not in satisfactory 
operating condition, as required by Section 3.55 of the 
Commission’s Rules, in that when peaks of 85% were 
reached, the overmodulation light flashed constantly even 
though set for 100% peaks. 40 

which normally is transmitted at the highest level of the program under 
consideration; and (d) The Commission will, from time to time, publish 
the specifications, requirements for approval, and a list of approved 
modulation monitors. (See Approved Modulation Monitors and also 
Requirements for Approval of Modulation Monitors.)” 

44 The testimony of the FCC inspector who made the May 23, 1941 
inspection supports this finding. The applicant testified with reference 
to operation of Station WJBW at the time of this inspection that he 
maintained percentage of modulation between 85% and 90%, but in 
reply to the Commission’s violation notice on this inspection said in his 
affidavit: “Having hithertofore been cautioned by the Local Inspector 
that our station was overmodulated and possibly causing interference, 
modulation has been minimized in order to avoid possible complaint; 
however, modulation has now been raised to cover the efficiency as 
required by the rules and regulations”. 

45 This finding is supported by the evidence of two FCC inspectors 
who made the December 4, 1941 inspection. The applicant testified, 
however, that in his opinion, the transmitter was “correctly main¬ 
tained.” He gave no information as to either details or his understand¬ 
ing as to what constituted “correct maintenance.” 

46 This violation is supported by the testimony of two FCC inspectors 
who made the January 2, 1942 inspection. The applicant testified that 
on the date of this inspection the station had the same Gates equipment 
and the modulation monitor was in service and used for the purpose of 
determining full percentage of modulation; that it was a factory-built 
job and the only thing necessary was to change the tubes occasionally: 
that when he got the violation notice he checked the tubes to try to find 
out what the inspector was talking about. 
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(d) On December 15,1942, the percentage of mcxjulation 
of Station WJBW was not maintained as high as possible, 
consistent with good quality of transmission an^l good 
broadcast practice, as required by Section 3.55(c)j of the 
Rules, in that the station was overmodulated 100% ks indi¬ 
cated by the monitor. 47 

(e) On January 21, 1946, the modulation monitor of 
Station WJBW was not in proper operating condition, as 
required by Section 3.55 of the Rules, in that the dijal indi¬ 
cating percentage of modulation was not fastened inter¬ 
nally and could be removed from the monitor. 48 

16. Official inspections were made by the Comijnission 
of Station WJBW on May 23, 1941, January 2, 1942 and 
December 15,1942. On these dates, the operating pcfwer of 
Station WJBW was not maintained within the prescribed 
limits of the licensed power in accordance with Sectipn 3.57 
of the Commission’s Rules, 49 in that on May 23, 194l, the 
transmitter was operated with 274 watts; oh Jan- 
1445 uary 2, 1942, the transmitter was operated with 269 
watts; and on December 15, 1942, the transmitter 

was operated with 269 watts. 50 
- ! 

47 At the hearing, this violation was conceded by counsel for applicant. 

43 The testimony of the FCC inspector who made this inspection sup¬ 
ports this finding and the applicant admits the finding to be correct. 

40 Section 3.57 of the Commission’s Rules provides: “The licensee of 
a broadcast station shall maintain the operating power of the 1 , station 
within the prescribed limits of the licensed power at all timesi except 
that in an emergency when, due to causes beyond the control of the 
licensee, it becomes impossible to operate with the full licensed power, 
the station may be operated at reduced power for a period of not to 
exceed 10 days, provided that the Commission and the Inspector in 
Charge shall be notified in writing immediately after the emergency 
develops.” 

•'.o With regard to the May 23, 1941 operation with excess power, the 
applicant testified that he knew nothing about it and that he “always 
maintained power to the best of my ability.” However, in his affidavit 
responding to the Commission’s violation notice in this matter, he| admit¬ 
ted the operation in excess of licensed power and said it was due to 
“miscalculation.” The log for date of inspection indicated from 6:00 
a.m. until 3:00 p.m. Station WJBW operated with a power output of 
261 watts with no notation as to power fluctuations. With regard to 
the January 2, 1942 operation with excess power, the applicant testified 
that his operating power was maintained within prescribed limiits but 
his affidavit responding to the Commission’s violation notice in this 
matter says: “Operator not aware of excessive power at any ti^ne. If 
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17. On June 4,1941, Station WJBW was using indirect 
method of power determination, in violation of Section 
3.51 of the Commission’s Rules. 51 
1446 18. An official inspection of Station WJBW was 

made by the Commission on December 4, 1941. At 
that time the transmitter proper and associated transmit¬ 
ting equipment, although designed and constructed in ac¬ 
cordance with Section 3.46 of the Rules and Paragraph 
12B(3)(d) of the Commission’s Standards of Good Engi¬ 
neering Practice, 52 was not maintained in accordance there¬ 
with, particularly as to a fence around the base of the 
antenna base so that when the inspector touched the fence, 
alternating current source to the fence surrounding the 
antenna base so that when the inspector touched he fence, 
he received a severe shock. 53 


such occurred * * * it was due to power fluctuation which is common in 
this area.” With regard to the December 15, 1942 operation with 
excess power, the applicant testified that according to his best knowledge 
the equipment was maintained within power limits and that “The only 
thing we can say is that we had the proper equipment to determine that 
and we figure that we were.” (Transcript 132). In response to the 
violation notice concerning this matter, the applicant’s affidavit said, 
“Due to nervousness on the operator’s part being his first inspection 
while on duty he failed to read meters correctly, evidently.” (Emphasis 
supplied.) 

si Section 3.51 of the Commission’s Rules provides in substance that 
after June 1, 1941, the operating power of each standard broadcast 
station shall be determined by direct measurement. The applicant testi¬ 
fied with reference to this matter that “We always used the method 
required by the Commission.” Later, however, he admitted that he was 
not, on June 4, 1941, complying with Section 3.51 because he was unable 
to get the services of an engineer at the time to get antenna resistance 
measurement made. Public notice of the requirements of Section 3.51, 
however, was made by the Commission on October 31, 1940—long before 
that section became effective—and the records of the Commission reveal 
no request by the applicant for either extension of time within which to 
comply with or for waiver of Section 3.51 until the services of an engi¬ 
neer could be obtained. It is also noteworthy that upon receipt of 
violation notice June 4, 1941, the applicant telephoned a radio engineer 
and received his promise to make the necessary resistance measurements 
within ten days. 

52 Paragraph 12B(3) (d) of the Commission’s Standards of Good Engi¬ 
neering Practice provides: “* * * Ungrounded fencing or wires should 

be effectively grounded either directly or through proper static leaks. 

* * *» 

53 The applicant testified that they put up a lamp on the 110-volt line 
and connected it with the fence; that this was done as a “prank” to keep 
a cow from getting into things stored away at the station; that the fence 
was charged “just while they were experimenting with this cow” and 
when the FCC inspector came he got shock; that it was removed 
immediately after his inspection. 



19. An official inspection on^January 14, 1942, and 
observations, August 8, 1942 to August 14, 194$, were 
made by the Commission of Station WJBW. Xt these 
times the transmitter proper and associated transmitting 
equipment, although designed and constructed in accord¬ 
ance with the provisions of Section 3.46 of the Commis¬ 
sion’s Rules 54 and Paragraph 12F(2) of the Commission’s 
Standards of Good Engineering Practice 53 was not, how¬ 
ever, maintained and operated in accordance therewith, 
particularly with reference to spurious emissions between 
9:00 p.m. and 10:00 p.m. on January 14, 1942, and h-t vari¬ 
ous times between the dates August 8 to August 14, inclu¬ 
sive, 1942, in that between 9:00 p.m. and 10:00 p.m. bn Jan¬ 
uary 14, 1942, such spurious emissions reached plus and 
minus 30 kilocycles each side of the carrier frequency and, 
at various times on the dates August 8 to Augfust 14, 
inclusive, 1942, these spurious emissions took the form of 
a severe hum on both sides of the carrier extending from 
1245 kc to 1210 kc. 30 

1447 20. An official inspection was made by tl^e Com¬ 

mission of Station WJBW on September 1, 1944. 
At that time spare tubes (Types 45, RK 45 and 80) were 
not on hand, as required by Paragraph 12(e) of the| Stand¬ 
ards of Good Engineering Practice. 37 
-- 

54 See Footnote 34, Page 14 for requirements of Section 3.46 of the 
Commission’s Rules. 

55 Paragraph 12F(2) of the Commission’s Standards provided: “Spu¬ 
rious emissions including radio frequency harmonics and audio frequency 
harmonics, shall be maintained at as low a level as practicable at all 
times in accordance with good engineering practice.” 

5 « This finding is supported by the testimony and observations of the 
FCC inspectors who made the inspection and/or observations. The 
applicant testified that he did “have trouble with WOAI at San Antonio 
about that time;” that upon receipt of report he investigated and could 
find no reason for it because Station WJBW “was properly tubed” and 
that other stations “might have side toned us.” However, his affidavit 
in response to the violation notice advised the Commission that the appli¬ 
cant was “consulting with manufacturer’s representative in order to get 
transmitter in first-class condition and to maintain it in the future at 
maximum efficiency.” At the hearing, Carlson’s attorney conceded these 
violations. 

57 Paragraph 12(e) of the Commission’s Standards provides: j‘A spare 
tube of each type employed in the transmitter and frequency and modu¬ 
lation monitors shall be kept on hand. When more than one tube of any 

i 
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21. From 8:30 p.m., October 26, 1944, until 2:00 p.m. 
on October 27, 1944, the frequency monitor of Station 
WJBW failed to function properly in accordance with Sec¬ 
tion 3.60 of the Commission’s Rules. 58 
1448 22. An official inspection of Station WJBW was 

made by the Commission on January 21, 1946. At 
that time the indicating instruments in the powder amplifier 
stage of the station’s equipment were not in proper oper¬ 
ating condition, as required by Section 3.58 of the Com¬ 
mission’s Rules 59 in that the plate voltmeter and/or plate 

type is employed the following table determines the number of that type 
required: 

Number of each type employed Spares required 
lor 2 1 

3 to 5 2 

6 to 8 3 

9 or more 4.” 

The operator on duty at Station WJBW at the time of the inspection 
reported to the inspector that there were no spare tubes on hand. The 
applicant, however, testified that there always were spare tubes on hand, 
and that, at the time of the inspection, some of these tubes were of a 
scarce type and were kept at the office under lock and key, but if the 
operator on duty did not know of it “this is something that I do not 
know.” In response to the violation notice with reference to this matter, 
the applicant said he regretted that the tubes were not on the shelf 
with the other tubes at the time of inspection, but an “assistant oper¬ 
ator had placed them in the desk drawer at the transmitter house.” 
The affidavit also sated that $450 worth of tubes of every kind needed by 
Station WJBW were locked in a storeroom at the transmitter for 
safekeeping. 

58 Section 3.60 of the Commission’s Rules provides: “The licensee of 
each standard broadcast station shall have in operation at the trans¬ 
mitter a frequency monitor independent of the frequency control of the 
transmitter. The frequency monitor shall be approved by the Commis¬ 
sion. It shall have a stability and accuracy of at least 5 parts per 
million. (See Approved Frequency Monitors and also Requirements for 
Approval of Frequency Monitors.)” 

This violation is admitted by the applicant. The applicant testified 
that the frequency monitor had not been operating satisfactorily and 
that they tried to make local repairs; however, trouble continued and he 
finally took the monitor out and sent it back to the factory. This, how¬ 
ever, was not done until 1946. 

59 Section 3.58 of the Commission’s Rules provides: “Each broadcast 
station shall be equipped with suitable indicating instruments of accepted 
accuracy to measure the antenna current, direct plat circuit voltage, 
and the direct plate circuit current of the last radio stage. These 
indicating instruments shall not be changed or replaced, without au¬ 
thority of the Commission, except by instruments of the same type, 
maximum scale reading, and accuracy. (See Indicating Instruments 
Pursuant to Section 3.58.)” 



ammeter for the power amplifier stage indicated a! power 
output of 131 watts. 60 

1449 23. An official inspection of Station WJBW was 

made by the Commission on January 21, 19^6. At 
that time, two large metal garages had been builtj within 
20 and 40 feet, respectively, of the WJBW antenna. The 
proximity of these metal garages to the station antenna 
could result in a change in the station's radiation charac¬ 
teristics and, under these circumstances, Section *3.51 (c) 

of the Commission's Rules, 61 requires that the applicant 
_ ! 

60 The testimony of the FCC inspector who made the January] 21, 1946 
inspection of Station WJBW supports this finding. The inspector fur¬ 
ther testified that an inspection of the WJBW logs made since] the last 
inspection on September 12, 1945, disclosed the existence of the same 
condition, namely, that the meter for the power amplifier stage Indicated 
a power output of 131 watts. With reference to this inspection, the 
applicant testified that it was his belief that the instruments in question 
were in working order and that “they were factory standard equipment 
and if they weren’t in good order, we didn’t know of it.” His next 
sentence, however, “I think Mr. Siebold, during some of his inspection 
periods * * * found some difficulty with some of the meters and had 
them sent to the factory for replacement” indicates that he did know 
of the fact that these meters were not working properly. The applicant 
indicated that the meter was sent to the factory in January of 1946. 

As a matter of fact, cross-examination of Carlson indicates jthat not 
only did he know that the meter in question was not working properly, 
but that he instructed his chief operator at or about the time of the 
January 21, 1946 FCC inspection not to install another meter which was 
on hand because according to Carlson, the meter was in his opinion “an 
inferior type” and “not of the standard and meeting the requirements 
of the Commission.” When asked in what respects that meter failed 
to comply with Commission requirements, Carlson said, “It was a cheap 
manufacture”: and “it wouldn’t hold the standard”. Carlson did not, 
however, check with the Commission to determine whether or not it 
would meet Commission Standards, but said his past experience told 
him it wouldn’t and that was obvious since the meter was a round one 
whereas “the meter that should have gone into the place was a square 
meter”, and in addition “it was of a different make of manufacture” 
and “couldn’t be trusted as to its dependability.” He did not state why 
or in what respects he thought it not dependable. His chief operator 
who was responsible for the day-to-day technical operation of I Station 
WJBW testified that the spare meter “could be accepted by the Commis¬ 
sion,” although it had been his understanding that “any recording 
instrument that is to be replaced should be practically the samq if not 
the same in manufacture, as the one removed * * *.” The Commission 
has no such requirement. The chief operator also testified that so far 
as effective functioning of the meter was concerned there was differ¬ 
ence between a square meter and a round one. 

fil Section 3.51 of the Commision’s Rules provides : “Upon making any 
change in the antenna system, or in the antenna current measuring 
instruments, or any other change which may change the characteristics 
of the antenna, the licensee shall immediately make a new determination 
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made a new determination of the antenna resistance. No 
such determination has been made by the applicant. 62 

1450 Violations of Wartime Security Restrictions 

24. On the following dates and at the following 
times, Station WJBW operated without obtaining authority 
from the Third Fighter Command, as required by Order 
of the Southern Defense Command and Restricted Order 
No. 2 of the Commission, as approved by the Board of 
War Communications: 63 On February 10,1943, dur- 

of the antenna resistance (see section 3.54) and shall submit application 
for authority to determine power by the direct method on the basis of 
the new measurements.” 

02 The FCC inspector who made the January 21, 1946 inspection of 
WJBW testified that he saw the garages on the premises at the time of 
the inspection and that they probably caused a change in the antenna 
characteristics of Station WJBW. The chief operation of Station 
WJBW testified that it is possible the garages may affect the character¬ 
istics of the antenna and that he had recommended to the applicant that 
new field strength measurements and antenna resistance measurements 
be taken. The applicant testified that prior to the inspection he had 
made no effort to determine whether the garages had any effect upon 
the antenna resistance of his station and at the time of the hearing 
(November 4, 1946), he still had not had any resistance measurements 
taken. He said he was unable to get a consulting engineer to make 
them. Clarence E. Davidson, a qualified radio technician who was hired 
in November of 1945 by Mr. P. K. Ewing, the then general manager 
of Station WJBW, to check the over-all efficiency of the station’s trans¬ 
mitting equipment, testified that there was a possible change in antenna 
resistance. According to this witness, he w r ent out to Station WJBW 
one evening at the request of the then manager and inspected the 
station’s transmitting equipment, and had returned the following eve¬ 
ning to complete the work, when Carlson, wearing a gun and exhibiting 
a deputy sheriff’s badge, ordered him off the premises, and told him that 
he (Carlson) could do his own engineering work. 

63 FCC Restricted Order No. 2 is as follows: “It appearing that 
under the existing state of War, public interest, convenience and neces¬ 
sity requires from time to time cessation of operation or emergency 
operation of radio stations as may be determined by certain officers of 
the Armed Forces. * * * IT IS ORDERED, this 1st day of September, 
1942, that the instructions contained in the attached ‘Wartime Operation 
of Radio Stations in the Continental United States’ be adhered to by 
all radio station licensees * * 

The War Department, having been charged with planning and execu¬ 
tion of all defense measures, including measures relating to air defense, 
set up a Controlling authority in various parts of the United States, 
with responsibility for measures relating to control of radio stations 
within their respective Commands. Under Restricted Order No. 2 and 
attached instructions contained in “Wartime Operation of Radio Sta¬ 
tions,” the Commission provided that radio stations affected by this 
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1451 ing the period 12:00 o’clock, midnight, to 6:00 a.m.; 

on March 1, 1944, during the period 12:00 b ’clock, 
midnight, to 6:00 a.m. 64 


25. On the following dates and at the following times, 
Station WJBW failed to comply with the terms of 
Restricted Order No. 2 (Part 1, Section C) and Orders of 
the Third Fighter Command in that no report was made 
by the station of receipt of unscheduled radio silence test 
signals transmitted by key Station WWL: Maifch 18, 
1943, 7:47 p.m., CWT; May 30, 1943, 10:37 p.m., jcWT; 
June 19, 1943, 10:36 p.m., CWT; June 29, 1943, 8:30 p.m. 


Order were to comply immediately with all instructions received from 
the various Controlling Authorities of the Army. Instructions from the 
Controlling Authority were issued through Commission representatives 
on duty in the respective Information Centers. 

Under a directive from the Southern Defense Command dated June 
29, 1942, it was provided that broadcast stations desiring to i operate 
at any £ime during the hours 12:00 o’clock, midnight, to 6:00 a.m. were 
required first to obtain permission from the appropriate Information 
Center. 


04 An FCC inspector assigned to the New Orleans Information Center 
testified that he -was on duty on February 10, 1943, from 12:00 o’clock, 
midnight, to 8:00 o’clock in the morning; that he received no request 
from Radio Station WJBW at any time to be on the air. The senior 
liaison officer at the New Orleans Information Center testified jthat he 
instructed the Information Center’s official in charge of the switchboard 
to refer all calls in regard to radio silence tests to the Commission 
officer who may be on duty at the time. The applicant testified that 
each time it was necessary for him to put a carrier on the airi during 
the experimental period he contacted the Third Fighter Command in 
order to obtain permission and that on the occasion of February 10, 
1943, this method was used. In an effort to determine whetherj or not 
the applicant called the correct telephone number, he was asked how 
the New Orleans Center answered the telephone. He replied that the 
person answering the phone merely said, “Hello.” The senior! liaison 
officer at the New Orleans Information Center, however, testified that 
the operator at the Information Center was under orders to answer 
that telephone line simply with the letters, “PBX.” 

Concerning the March 1, 1944 incident, the applicant testified “We 
never at any time operated the station without authority of th4 Third 
Fighter Command * * However, in answer to a violation notice, 
Carlson by affidavit stated that Station WJBW on the night of March 
1, 1944, was broadcasting election returns and that he (Carlson) did 
not personally call the New Orleans Information Center but instead 
telephoned to an inexperienced operator on duty at the transmitter and 
instructed him to request authority for Station WJBW to remain on 
the air after midnight; that the operator was unable to find the correct 
telephone number of the Information Center; consequently, no authority 
was requested. 
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and 9 :36 p.m., CWT; September 11,1943,10:40 p.m., CWT; 
and January 12,1944,8:07 p.m., CWT. 65 

1452 Violations of Regulations Relating to 

Authority of Operators 

26. On or about September 2, 1944, February 24, 1945, 
February 25,1945, and March 17,1945, the station’s trans¬ 
mitter was placed in operation by a person or persons not 
authorized to do so, in violation of Section 13.61 of the 
Commission’s Rules as modified by Commission Order 
91-C. 66 


«•••'» Various inspectors who were acting as intercept officers at the New 
Orleans Information Center on the dates in question testified to the 
fact that the key broadcast station transmitted signals on the above 
dates and that reports of receipt of these unscheduled radio silence test 
signals were not received from Station WJBW. The applicant does 
not deny that some of the signals may not have received due to the 
fact that the equipment was not working properly. Carlson testified 
that failure to receive and report some unscheduled radio silence tests 
was the fault of an operator who, he later learned, was hard of hearing. 
The radio silence test signal made on September 11, 1943, however, was 
during a period of time when the applicant, himself, was serving as 
operator. As to this instance, he testified that a report to the Third 
Fighter Command had been made by sending a penny post card to the 
New Orleans Information Center. Carlson did not personnally know 
what address was used or whether the return address was included on 
the card, as he did not address it himself but had someone else do so. In 
response to the violation notice relating to January 12, 1944, Carlson 
by affidavit stated that the test signal at this time was not received 
and reported because the regular operator was ill and a relief operator 
was on duty at the transmitter. 

00 Under Section 13.61 of the Commission’s Rules, only a first-class 
radiotelephone operator may operate a broadcast station. During the 
war, however, in recognition of an acute shortage of first-class radio¬ 
telephone operators, the Commission promulgated Order 91-C which 
relaxed Section 13.61 of the Rules so as to permit broadcast stations to 
be operated by holders of any class commercial operator license provided 
and on condition that one or more first-class radiotelephone operators 
were employed at the station who were responsible at all times for its 
technical operation and who should make all adjustments of trans¬ 
mitter equipment other than merely minor ones, on condition that said 
holder of a restricted radiotelephone operator permit has been endorsed 
by the Commission to show the operator’s proficiency in radiotelephone 
theory, as ascertained through examination, on condition that said 
restricted radiotelephone operator has been certified to by the first-class 
radiotelephone operator in charge of the station and on further condi¬ 
tion that in a technical emergency a restricted radiotelephone operator 
would not attempt to make any adjustment but would immediately shut 
down the station. 
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27. Certain tubes in the WJBW transmitter were 
changed by an employee who held only a restricted radio¬ 
telephone license, on November 1, 1944, January |3 and 
January 4, 1945, in violation of Section 13.61 of the Com- 
mission’s Rules as modified by Commission Order 91-C. U7 

A Commission inspector who made an inspection of Station | WJBW 
on September 2, 1944, testified that the operating logs during this 
inspection showed that the WJBW transmitter was often placea on the 
air at the beginning of the broadcast period in the morning by operators 
holding only restricted radiotelephone licenses without having been spe¬ 
cifically authorized to do so by the Commission. In answer! to the 
Commission’s violation notice the then manager of Station WJjBW, on 
November 13, 1944, stated by affidavit, “We regret very much ihat we 
failed to ask for this authority and, in a separate letter, we are now 
asking the Commission to grant this authority to us.” On March 31, 
1945, the manager of Station WJBW wrote the Commission stating that 
in his letter of December 7, 1944, he had requested authority for five 
operators holding restricted radiotelephone licenses to operate |Station 
WJBW in accordance with Order 91-C; that on December 12, 1$}44, the 
Commission wrote in reply granting authority for four operators, but 
excluding the fifth—Mr. Robert Turner; that since “no correspondence 
regarding any objections to Mr. Turner have been received friom the 
Commission, it is presumed that perhaps his name was omitted through 
a stenographic error and that it was the intention of the Commission 
to grant him authority to put the transmitter on the air on the basis 
of Mr. Wallace Smith’s endorsement contained in his letter of December 
6, 1944.” The letter further stated that the omission of Mr. Turner’s 
name was not detected “as it was natural to believe that all of the 
operators had been qualified by the Commission, and Mr. Turner did 
put our transmitter on the air on several occasions.” On April 10, 
1945, the Commission wrote Station WJBW as follows: “On thp basis 
of information contained in your letter of March 31, 1945, authority 
is hereby granted Mr. Robert Turner * * * to make the operations 
necessary to place the WJBW transmitter in operation each morning. 
* * *” Notwithstanding this evidence in the record, the applicant 
testified “I will say that the station has at no time been placed on the 
air in violation of any rules because we secured special permission from 
the FCC * * Carlson further testified that when it was observed 
that the Commission had omitted Mr. Turner’s name, his manager had 
immediately wired the Commisison “and they said it was an oversight 
on the part of the office and it was all right and they did send jhim a 
letter.” On cross-examination, Carlson said that when it was discov¬ 
ered Turner’s name was not on the list approved by the Commission 
“we wired Washington. They OK’d that by long distance and confirmed 
it by letter.” There is no evidence either in this record or the files of 
the Commission of any such telegram ever having been sent by Station 
WJBW or received by the Commission, or of any telephone call from 
the Commission to Station WJBW, and the Commission’s letter of! April 
10, 1945, makes no reference to either. 

67 See Footnote 67, Pages 27 and 28, for discussion of Section; 13.61 
as modified by Commission Order 91-C. 

Carlson does not deny this violation, but testified “We have [never 
authorized anyone other than a first-class operator to change anyj tubes 
or make any adjustment at the station. If anyone else took it upon 
himself to make it, we know nothing of it.” 
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1454 Violation of Other Regulation 

28. The licensee failed to reply to an official 
notice of the Commission dated March 30,1945, as required 
by Section 1.391 of the Buies. 68 

Carlson’s Financial Status 

29. The applicant’s financial statement, as of November 
1, 1946, shows assets of $62,680.13, consisting of cash, $15,- 
580.07; U. S. Government securities, $7,259.57; accounts 
receivable, $17,490.49; and broadcast and associated equip¬ 
ment having a replacement value of $22,350. There are no 
current liabilities, other than contingent liabilites shown 
below. 69 Included in the applicant’s financial statement 
is an amount of approximately $30,000, representing an 
undivided one-half interest owned by Louise C. Carlson, 
the divorced wife of the applicant. 70 The monthly present 
average operating expenses and revenues of Station 
WJBW are $6,000 and $9,000, respectively. For the years 
1944 and 1945, there was a net profit from the operation 


6S Section 1.391 of the Rules (now Section 1.401) requires that within 
three days from receipt of a violation notice (or such other period as 
may be specified) the licensee shall send a written answer. 

The applicant admitted that he had not replied to the violation notice 
of March 30, 1945, within the time prescribed by Section 1.391 and stated 
that the reason the Rule was not complied with was because he was out 
of the city. 

09 The applicant has two contingent liabilities totalling $91,606.55, by 
reason of two civil suits pending in the Louisiana Courts. One is a 
suit filed ten years ago by the Southern Broadcasting Corporation 
alleging violation of a managerial contract claiming damages in the 
amount of $37,939.93. The other is a suit filed in 1946 by Mr. P. K. 
Ewing, with whom the applicant had a contract under which Mr. Ewing 
undertook to manage Station WJBW. The suit alleges breach of that 
contract and claims damages in the sum of $53,666.62. 

70 In 1942, the applicant and his wife, Louise C. Carlson, were 
divorced. Under the laws of the State of Louisiana, the wife has an 
equal interest with the husband in all property accumulated during 
marriage. At the time of the divorce, therefore, Mrs. Carlson had a 
vested interest in an undivided one-half of the property owned by her 
husband. This vested interest matured at the time of the divorce and 
included the physical property and assets of Station WJBW. Mrs. 
Carlson is not a partner and has no managerial powers over Station 
WJBW. 


of Station WJBW, before Federal income taxes bf $28,137 
and $39,046, respectively. 

i 

1455 WJBW’s Programs 

30. The applicant operates Station "WjBW 19 
hours daily Mondays through Saturdays and 17 hours on 
Sundays. Of this time, according to a breakdown pre¬ 
sented by the applicant, 71% is devoted to commercial 
and 29% to sustaining programs, as follows: 


Entertainment 

Educational 

Religious 

Agriculture 

Civic 

Governmental 

News 


Commercial 

64% 

0 

4 

0 

0 

0 

0 


Sustaining 




Miscellaneous 3 ^.5 

Station WBJW is not affiliated with any network. Of its 
total time, 71% is recorded, 7% wire and 22% live talent 
programs. The program log analysis as of November 1, 
1946, indicated the number of commercial spot Announce¬ 
ments broadcast per week as 822 and the number of sus¬ 
taining public-service announcements per week as 154. 71 
— 

71 Two exhibits appear in the record showing the program log 
analysis of Station WJBW. One, the log analysis for a week beginning 
November 1,1946, selected by the applicant, indicated that fdr that week 
the station broadcast 822 commercial spot announcements and 154 non¬ 
commercial spot announcements. The other, requested by the Commis¬ 
sion, shows that during a week in August the station broadacst 842 
commercial spot announcements and 4 non-commercial spot announce¬ 
ments. The applicant was unable to explain the discrepancy between 
the large number of non-commercial spot announcements for the week 
in November as compared with the very small number broadcast for 
the week in August. The station’s program manager however, said that 
the station was not broadcasting as many public service announcements 
during August as were broadcast during the week in November but 
that in addition, a number of non-commercial spot announcements were 
made which did not appear in the log and, therefore, the station could 
not claim credit for them. He said he knew there were i]nore public 
service announcements made because he had been around ithe station 
at the time and heard them. 



The station cooperates with local civic organizations 
1456 and during the year 1946, according to a list pre¬ 
sented by the applicant, 31 such organizations used 
Station WJBW for spot announcements or programs. 
Although the applicant’s policy is to give time for broad¬ 
cast of controversial issues on a sustaining basis, over a 
two-year period preceding the hearing, the applicant did 
not broadcast any such programs. 72 The applicant offers 
the facilities of his station to candidates for public office 
on an equal basis, does not censor programs other than 
medical programs or those in which there “is something 
offensive,” and has broadcast “money-give-away” pro¬ 
grams, although his testimony on this matter indicated 
either the applicant did not know what constituted a 
money-give-away program or he was not frank concern¬ 
ing it. 73 About five weeks before the 1946 hearing, the 
applicant employed a new program director whose future 
plans for the station included adding edcuational and 
religious programs on a sustaining basis. At the time of 
the hearing, the applicant was negotiating for a lease for 
about 2,000 feet of space for new studios, offices, control, 
record and news rooms at an estimated cost of between 
$9,000 and $10,000, not including appropriate furnishings. 
During the past three years, the applicant has installed an 
Associated Press teletype machine with 24-hour service, 
all old microphones have been replaced, four remote ampli¬ 
fiers have been installed, studios re-soundproofed, two new 
Gates turntables purchased, two emergency motors re¬ 
placed, and the music library reindexed. 


72 The applicant testified that he did not think the station had been 
called upon and hence had had no occasion during that two-year period 
to broadcast any programs involving controversial issues. He said no 
such program “had been called to my attention.” 

73 The applicant testified that he had not at any time broadcast money- 
give-away programs or lottery programs, but on cross-examination it 
was disclosed that his station carries a program entitled “Do You Know 
The Answers,” during which the sponsor gives away money awards. 
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WJBW Operating Staff 

31. The applicant, Charles C. Carlson, is tie general 
manager and chief engineer of Station WJBW. In addi¬ 
tion, he employs a staff of 16, including an assistant gen¬ 
eral manager, program director, secretary, j four an¬ 
nouncers, two of whom are also music librarian! and news 
editor, respectively, a chief operator and four operators, 
two salesmen, a stenographer and an auditqr. 

i 

1457 Facts Common to Both Applicants 

i 

32. According to the 1940 U. S. Censu^, the city 
of New Orleans has a population of 494,537. At the pres¬ 
ent time, excluding WJBW, the following stations are 
either operating or in the process of construction in New 
Orleans: WWL (50 kw—870 kc—U—CBS); WDSU (5 
kw—1280 kc—U—ABC); WSMB (5 kw—1350 kc—'IJ— 
NBC); WNOE (250 w—1450 ke—U—Mutual); WJMB 
(250 w—990 kc—D); WWEZ Construction Permit (1 kw— 
970 kc—D). 

33. A station operating in New Orleans on 1230 kc with 
250 watts power at an appropriate site can serve, within 
the 5 mv/m day, and 13.8 mv/m night, contours, $0% of the 
population in the New Orleans metropolitan district, as 
well as provide a 25 mv/m signal to the business district 
of the city of New Orleans. Objectionable interference is 
involved, daytime, with one existing station^ namely, 
WSKB, McComb, Mississippi, operating on 1230 kc. but 
this station has a construction permit to change ifrequency 
to 1250 kc, and when such change is accomplished the oper¬ 
ation of either applicant on 1230 kc would involve no 
objectionable interference to WSKB or any other exist¬ 
ing station. No objectionable interference is involved with 
any pending application. 


i 

i 
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In re Docket No. 7870 

34. The applicant, Mrs. Louise C. Carlson, is a citizen 
of the United States by birth in New Orleans in 1900, where 
she has resided ever since. Upon graduation from high 
school, she worked in a clerical capacity in the office of 
her father who was a candy manufacturer. In 1926, she 
married Charles C. Carlson. In that year, he received his 
first licence for Radio Station WJBW and Mrs. Car'son 
began assisting him in the operation of the station. From 
that time until 1943, Mrs. Carlson worked at the station 
announcing, planning programs, writing radio script, 
broadcasting household hints and selling advertising. In 
1942, the Carlsons were divorced. Mrs. Carlson continued 
to work at the station, however, until 1943, when she and 
Mr. Carlson disagreed ‘‘because of the management of 
the station” and Mr. Carlson made an arrangement with 
Mr. P. K. Ewing to manage Station WJBW. Mrs. Carlson 
has had no supervisory or proprietary interest, but has 
an undivided one-half interest in the physical property 
and assets of Station WJBW and receives one-half of 
the income therefrom by virtue of the community property 
laws of the State of Louisiana and the divorce decree. If 
her application is granted, she will sue for partition of 
the physical property and asests of Station WJBW. 

35. As of October 24, 1946, this applicant’s assets 
totalled $54,115.65, consisting of cash, $6,215.65; U. S. 
Government securities in the amount of $4,500; real estate 
of an estimated value of $29,500; an undivided one-half 
interest in the equipment of Station WJBW valued at 
$10,000; and personal property of a value of $3,900. Her 
liabilities consist of a mortgage on real estate in the 
amount of $3,172.29. In addition, the applicant has a line 

of credit in the amount of $13,500 to be secured by 
1458 $3,500 in Government bonds and a mortgage on her 

residence in the amount of $9,000. If additional 
sums are necessary for the construction of the proposed 
station, Mrs. Carlson is willing to sell her real estate. 


36. The estimated cost of construction as proposed by 
Mrs. Carlson, including transmitter site and building, is 
$15,650; the estimated monthly cost of operations, includ¬ 
ing salaries, is $4,625; and estimated monthly revenue is 
$6,500. The estimated revenue is based upon proposed 
rates slightly in excess of present WJBW rates. 

37. The applicant proposes to operate 17 houijs each 
day, Mondays through Saturdays, and 16 hours oji Sun¬ 
days. Of this time, according to a breakdown presented 
by the applicant, not more than 65% will be devoted to 
commercial programs, as follows: 



Commercial 

Sustaining 

Entertainment 

53.2% 

14.3% 


News 

.5 

6.4 


Civic 

.0 

6.5 


Religious 

1.5 

4.5 


Educational 

.0 

6.1 


Sports 

2.0 

1.5 


Agriculture 

0.3 

3.2 



The record does not disclose the number of spot annjounce- 
ments to be broadcast weekly, but it appears from the esti¬ 
mated monthly revenue that about S5% of that revenue 
will come from national, regional and spot announcements. 
Not more than 65% of the proposed station’s time will be 
devoted to transcriptions and recordings and tljie re¬ 
mainder will be live talent. The applicant proposes oper¬ 
ation without a network affiliation. Her weekly program 
will consist of news (local, state and national); Jnusic, 
featuring classical and folk types; educational programs, 
including activities of the local high schools, colleges, and 
the Parent-Teacher Association; agricultural programs, 
in cooperation with agricultural organizations, colleges and 
the United States Department of Agriculture, as Well as 
weather and market reports; religious programs, Chiefly 
on a sustaining basis, in cooperation with the Ministerial 
Association of New Orleans, the Catholic, Jewish and other 
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faiths not represented in the Ministerial Association; civic 
and fraternal programs, in cooperation with local clubs 
and organizations; governmental programs in cooperation 
with the local, state and national governmental agencies, 
and the judiciary; health and safety programs; a weekly 
public forum to be devoted to controversial public ques¬ 
tions, on which persons having divergent views will be 
given an opportunity to participate, etc. Candidates for 
public office will be allotted equal time and opportunity. 
A radio advisory council, independent of political or com¬ 
mercial sponsorship, will be organized to assist in carrying 
out the policies of the station and to advise on programs, 
in order to provide maximum benefits of radio services to 
the community. 

1459 38. The applicant will serve as general manager 

and will employ an Assistant General Manager who 
will be experienced in radio work, and, if possible, a resi¬ 
dent of New Orleans. A program director and a com¬ 
mercial manager have been selected. Other experienced 
personnel will be employed. None of the present staff of 
Station WJBW will be employed in any capacity by Mrs. 
Carlson. 

Conclusions 

1. Over a period of six years, the applicant, Charles C. 
Carlson, has, on one or more occasions, violated the fol¬ 
lowing Rules, Regulations and Standards of the Com¬ 
mission : Section 2.55, 2.58, 2.82, 3.45, 3.46, 3.51, 3.55, 3.57, 
3.58, 3.59, 3.60, 3.90 (now 3.404), 1.391 (now 1.401), 3.402, 
3.407 and 13.61 as modified by Order 91-C, Paragraph 12 of 
the Standards of Good Engineering Practice, and Re¬ 
stricted Order No. 2 and Orders of the Southern Defense 
Command, as well as Section 317 of the Communications 
Act of 1934, as amended. 

2. For a period of at least six years, the operation of 
Station WJBW by the applicant, Charles C. Carlson, has 
been unsatisfactory from an engineering standpoint, and 
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in repeated violation of the Commission’s technical iRides, 
Regulations and Standards, and has resulted in excessive 
frequency deviation, spurious radiation, audio distortion, 
excessive carrier shift, improper percentage of modulation, 
and other than authorized power. All such improper and 
unauthorized operations have potential consequence^ of in¬ 
terference to other radio services or may deprive the lis¬ 
tening public of efficient and adequate radio servide, and 
thus tend to defeat the underlying purpose of thej Com¬ 
munications Act of 1934, which is to provide an efficient 
and adequate radio service to the people of the touted 
States. Other technical violations include a failure by 
the applicant to provide protection for station equipment 
capable of causing harm to employees and others who may 
come into contact therewith. 

3. The operation of Station WJBVV by the applicant, 
Charles C. Carlson, has been unsatisfactory over U long 
period of time in that the applicant has, on numerous occa¬ 
sions, repeatedly failed to keep and maintain the program 
and operating logs of Station WJBW in the manner and 
detail required by the Commission’s Rules, and uji that 
for a long period of time the applicant has failed to pro¬ 
vide suitable facilities for the welfare and comfort jot his 
operators, as required by the Commission’s Rules. 

4. The applicant, Charles C. Carlson, failed to! make 
anv new determination of the antenna resistance of Sta- 

v • I 

tion WJBW, notwithstanding circumstances arising sev¬ 
eral months before the 1946 hearing, which circumstances, 
under the Commission’s Rules, require that he make such 
new determination; on several occasions, the WJBW trans¬ 
mitter was placed in operation and certain tubes in the 
transmitter were changed by a person or persons not 
authorized to do so and in violation of the Copmis- 
sion’s rules; and on a number of occasions during 
1460 the war the applicant failed to comply with the 
Commission’s Restricted Order No. 2 and Orders of the 
Southern Defense Command by not reporting receipt of 
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unscheduled radio silence test signals transmited by key 
Station WWL, New Orleans, and on two occasions by 
operating without authority from the Third Fighter Com¬ 
mand, thereby nullifying, to some extent, the protective 
measures instituted by the military authorities in defense 
of the New Orleans area, and constituting a potential dan¬ 
ger to the security and safety of the United States. 

5. Station WJBW is located about five miles from the 
New Orleans Airport. During the War, there was a stu¬ 
dent airport located about three miles from the station. 
Because of Army and Navy activities in and around New 
Orleans during 1944 and 1945, a great deal of flying took 
place there. The operation of Station WJBW by the ap¬ 
plicant, Charles C. Carlson, has, on a number of occasions 
during 1944 and 1945, constituted a serious hazard to air 
navigation in and around New Orleans in that for sub¬ 
stantial periods of time during those years, the antenna 
towers or parts thereof of Station WJBW were not illumi¬ 
nated in accordance with the terms of the station’s license 
and the Rules of the Commission; tower lights were not 
turned on at all on one night in July of 1944, and the ap¬ 
plicant failed to notify Civil Aeronautics Administration 
of that fact; adequate quarterly inspections of the sta¬ 
tion’s antenna lights and associated equipment were not 
regularly made by the applicant every three months; noti¬ 
fications in the operating logs of such inspections as were 
made by the applicant were not recorded; and notations 
were not made in the logs concerning the times when CAA 
was notified of light failures and resumptions of illumina¬ 
tion, as required by the Commission’s Rules and Regula¬ 
tions. The applicant’s testimony and that of his counsel 
is that appropriate labor to repair the WJBW tower lights 
and associated equipment, and to make quarterly inspec¬ 
tions of such equipment, was not available during this time. 
Applicant’s efforts in attempting to secure such labor 
consist in his calling every “rigger” he knew, and in call¬ 
ing on his manager and his attorney for assistance 


in locating such help. The applicant’s attorney, on 
one occasion, became impatient with the efforts <j>f both 
the applicant and his manager, and took it upon himself 
to try to find someone to correct the condition of thi tower 
lights. His efforts consisted in getting the New (Orleans 
telephone directory and calling, in turn, every person he 
could imagine who would be equipped to do that iype of 
work, including the Southern Bell Telephone Ccjmpany 
and the New Orleans Public Service Company, but |he was 
unable to locate anyone. In view of the grave importance 
of correcting the condition of the tower lights of Station 
WJBW at the earliest possible moment, it is believied that 
the applicant, as licensee of Station WJBW, wa^ under 
a continuing obligation to exhaust every possibility in his 
search for help, if necessary going outside of New Orleans 
for such assistance. It does not appear from this j record 
that the applicant or anyone else on his behalf exhausted 
all such possibilities, since it does not appear thjat any 
assistance was sought in places other than New Orleans. 

6. By reason of the past unsatisfactory operation of 
Station WJBW and past conduct in failing to corn- 

1461 ply with the Commission’s Rules, Regulations and 
Standards, the applicant, Charles C. Carlson, has 
demonstrated his unfitness to continue further in thte oper¬ 
ation of Station WJBW on the frequency 1230 lie with 
250 watts power, unlimited time, public interest, conveni¬ 
ence and necessity will not be served by a grant of his 
application for renewal of license, and we shall therefore 
deny his application for renewal of license and terminate 
his pending temporary authorization on the 31st o|f May, 
1948. ( See The Greater Kampeska Radio Corpordtion v. 
FCC, 105 F. (2d) 5. 74 

7. Since we shall deny the application of Charles C. 

74 In the Greater Kampeska case, supra, the United States Court of 
Appeals for the District of Columbia, in affirming a decision of the 
Commission in denying an application for renewal of license for failure 
to comply with the Commission’s Rules, said: “* * * Regulations such 
as those which were frequently violated by appellant are vitally jessential 
to maintenance of adequate radio service and reception.” 
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Carlson upon grounds independent of, and apart from, 
any consideration of the application of Mrs. Louise C. 
Carlson, we are not required to give his application com¬ 
parative consideration with hers. (Simmons v. FCC, 145 
F. (2d), 57S) 

8. The applicant, Mrs. Louise C. Carlson, proposes a 
balanced program service as a local, non-network station; 
she will have an adequate staff of experienced employees, 
none of whom will be present staff members or employees; 
her operation as proposed will not result in interference 
to any existing station or pending applicant; she is legally, 
technically, financially and otherwise qualified to construct 
and operate the proposed station; and a grant of her appli¬ 
cation would serve the public interest, convenience and 
necessity. 

9. Accordingly, IT IS ORDERED, This 22nd day of 
April, 1948, that the application of Charles C. Carlson for 
renewal of license BE, AND IT IS HEREBY, DENIED, 
and that the temporary license issued July 20, 1943, by 
authority of which Station WJBW is now operating, BE, 
AND IT IS HEREBY, TERMINATED at 12 o’clock mid¬ 
night on May 31, 1948. IT IS FURTHER ORDERED 
That the application of Mrs. Louise C. Carlson for a con¬ 
struction permit to operate on the frequency 1230 kc, with 
250 watts power, unlimited time at New Orleans, Louisi¬ 
ana, BE, AND IT IS HEREBY, GRANTED, subject to 
the condition that applicant will within 60 days from the 
date of this grant, file an application for modification of 
construction permit, specifying a transmitter site and an¬ 
tenna system which will meet the requirements of the Com¬ 
mission’s Standards of Good Engineering Practice. 

FEDERAL COMMUNICATIONS COMMISSION 

T. J. Slowie 
Secretary 


Released: April 26,1948 
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Law Offices 

BAKER AND THOMPSON 
Suite 601 

1411 Pennsylvania Avenue, N. W. 

Washington 4, D. C. 

Executive 8068 

Philip M. Baker 
Charles E. Thompson 
May 14, 1948 

Mr. T. J. Slowie, Secretary 
Federal Communications Commission 
Washington 25, D. C. 

Dear Mr. Slowie: 

On behalf of Charles C. Carlson (WJBW), New Orleans, 
Louisana, I hand you herewith an original and fourteen 
copies of “Application for Rehearing-Request fdr Stay 
Order’’ and an original and fourteen copies of “petition 
for Extension of Temporary License”. I also h^nd you 
herewith the Appearance of myself and Mr. Philip M. 
Baker, as counsel for Charles C. Carlson (WJ^W) in 
Docket No. 6529. 

If you have any questions concerning the above mat¬ 
ters, kindly communicate directly with this office. I 

Verv truly yours, 

CHARLES E. THOMPSON 
CHARLES E. THOMPSON 

Enclosures (32) 

1464 Before the 

FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 

In re Applications of 
CHARLES C. CARLSON (WJBW) 

New Orleans, Louisiana 
DOCKET NO. 6529 
FILE NO. BR-444 
For Renewal of License 
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MRS. LOUISE C. CARLSON 
New Orleans, Louisana 
DOCKET NO. 7870 
FILE NO. BP-5271 
For Construction Permit 
CHARLES C. CARLSON (WJBW) 

New Orleans, Louisiana 
FILE NO. BP-8108 

Application for Rehearing 
Request for Stay Order 

Charles C. Carlson, licensee of Radio Station WJBW, 
New Orleans, Louisiana, and applicant for renewal of li¬ 
cense in the above-entitled proceding, pursuant to Section 
405 of the Communications Act of 1934 as amended, and 
Section 1.390 of the Rules and Regulations of the Com¬ 
mission, hereby requests (1) rehearing upon his above- 
entitled application, or (2) rehearing upon his above-en¬ 
titled application and hearing upon his above-entitled 
application for construction permit, or (3) reconsideration 
of the Commission’s Decision denying his application for 
renewal of license, or (4) that the Decision of the Com¬ 
mission denying his application for renewal of license be 
set aside and the record reopened for hearing upon his 
application for construction permit, (5) reargument be¬ 
fore the Commission en banc, and that the Commission 
stay its Order of April 22, 1948 (released April 26, 1948) 
pending determination of this Application For Re¬ 
hearing. 


1465 I. History of Proceeding 

1. On July 20, 1943, the Commission designated 
for hearing the application of Charles C. Carlson for re¬ 
newal of license of Station WJBW, New Orleans, Louisi¬ 
ana. WJBW operates on 1230 kc, with 250 watts power, 
unlimited time. Mr. Carlson has been licensee of WJBW 
since July, 1926. The issues of the hearing related solely 
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to alleged violations of technical provisions of th£ Com¬ 
mission’s Rules and Standards of Good Engineering 
Practice. j 

2. A hearing was held on November 8, 9, and 10, 1943, 
in New Orleans, Louisiana, and on December 31, 1943, in 
Washington, D. C. Two and one-half years later, the 
Commission designated the renewal application for further 
hearing on issues relating to the technical and financial 
qualifications of the applicant to continue operation of 
WJBW, the nature and character of program service ren¬ 
dered and proposed to be rendered, and alleged! viola¬ 
tions of technical rules occurring since the prior hearing. 

3. On September 9, 1946, Louise C. Carlson, the di¬ 
vorced wife of Charles C. Carlson, filed an application for 
construction permit for Mr. Carlson’s facilities. TJiis ap¬ 
plication was designated for hearing on September 25, 
1946, and consolidated for hearing with the furtheir hear¬ 
ing on Mr. Carlson’s application. The hearing whs held 
on November 4, 5, and 6,1946, in New Orleans, Louisiana. 

4. On May 28, 1947, Charles C. Carlson filed ah appli¬ 
cation for construction permit to change transmitter loca¬ 
tion and install new transmitter and antenna system. A 
petition, filed on September 24, 1947, requesting joijnt con¬ 
sideration of that application with the renewal application 
was denied by the Commission on October 2,1947. 

5. On December 10, 1947, the Commission re- 
1466 leased a Proposed Decision, proposing to d^ny the 
renewal application of Charles C. Carlson jand to 
grant Mrs. Carlson’s application. Exceptions tfo this 
Proposed Decision were filed on December 30, 19^7, and 
oral argument was requested. 

6. On February 9, 1948, the Commission scheduled oral 
argument for February 17,1948. 

7. On February 10, 1948, a Petition to Reopen the 
Record and Continue Oral Argument was filed on behalf 
of Charles C. Carlson. An opposition to this petition 
was filed by Mrs. Carlson on February 11, 1948, and on 

i 

I 
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that same date, the petition was denied by the Com¬ 
mission. On February 12, 1948, Mr. Maurice B. Gatlin, 
Mr. Carlson’s New Orleans attorney, made a telegraphic 
request to the Commission for a continuance alleging that 
he could not appear on February 17, 1948, because of 
prior commitments to appear in the New Orleans District 
Court and to make a political speech in the local guber¬ 
natorial campaign. On February 13, 1948, Mrs. Carlson 
filed an opposition alleging that this request was “a sham 
pleading to further implement the avowed purpose of 
Mr. Gatlin to delay these procedings for years” and mak¬ 
ing other unverified charges of like nature. (Mr. Carlson 
lias been represented throughout these proceedings by Mr. 
Gatlin. A firm of Washington attorneys represented Mr. 
Carlson at the further hearing in 1946, but withdrew from 
the case on February 16, 1948, for reasons unknown to 
present counsel.) On February 13, 194S, the Commission 
denied the telegraphic request for continuance of the oral 
argument. 

8. On February 17,1948, Mr. Harry R. Hill entered his 
appearance on behalf of Mr. Carlson, renewed the request 
for continuance and placed in the record a statement of 

Objection to Proceeding”. The request for continuance 
was denied and oral argument was held on February 17, 
1948. 

1467 9. On March 18, 1948, Mr. Carlson filed a second 
petition to reopen the case for further hearing, 

which was denied on April 22,1948. 

10. On April 26, 1948, the Commission released its 
Decision denying the renewal application of Mr. Carlson, 
granting the application of Mrs. Carlson, and ordering 
that the license of Mr. Carlson be terminated at 12 mid¬ 
night on May 31,1948. 

1468 II. The Application for Rehearing Should 

Be Granted for the Following Reasons: 

A. The Commission erred in designating for hearing 
the application of Louise C. Carlson for construction per- 
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mit for the facilities of WJBW and in consolidating the 
hearing with Carlson’s renewal proceeding. 

11. The action of the Commission in designating Mrs. 
Carlson’s application for hearing and holding a compara¬ 
tive hearing upon it and the application of Mr. Carlson 
was error prejudicial to the procedural and substantive 
rights of Mr. Carlson. The present rules of the Commis¬ 
sion provide that an application which is mutually exclu¬ 
sive with another application already designated fqr hear¬ 
ing will be given comparative consideration only jif filed 
at least twenty days before the date on which the hearing 
on the prior application is scheduled (Sections 1.387(b)(3) 
and 1.724). It is clear that if Mrs. Carlson’s application 
were to have ben filed subsequent to the effective date 
of Section 1.3S7(b)(3) and Section 1.724 of the Rules of 
the Commission, it would not have been designated for 
hearing or considered comparatively with Mr. Carlson’s 
application because the hearing on his application com¬ 
menced on November S, 1943, three years before Mrs. 
Carlson’s application was filed. 1 

12. The Rules of the Commission in effect when Mrs. 
Carlson filed her application, and when it was designated 
for hearing, did not provide for the comparative consider¬ 
ation of mutually exclusive applications except upon suf¬ 
ferance of the Commission (Sections 1.724 and 1.38^(b)(3) 
of the Rules effective prior to December 2, 1946). The 

Commission had contended prior to the decision of 
1469 the Supreme Court in the Ashbacker Case 1 ’! that it 
was not required to give comparative consideration 
to mutually exclusive applications. The Supreme Cdurt in 
that case held that the Commission could not grant an 
application without hearing and simultaneously designate 
a mutually exclusive application for hearing. The party 

1 See In re Applications of Logansport Broadcasting Corp., et al., 4 
R. R. 188. 

2 Ashbacker Radio Corporation v. Federal Communication Commission, 
66 S. Ct. 148. 
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whose application was designated for hearing was thereby- 
deprived of his right to a full and fair hearing upon the 
merits of his application regardless of the fact that theo¬ 
retically the Commission might have eventually recon¬ 
sidered its original grant and granted the second appli¬ 
cation. 

13. The converse of the situation in the Ashbacker case 
exists in this case. At the time Mr. Carlson filed his re¬ 
newal of license application, no other application for the 
facilities of WJBW was before the Commission. Hear¬ 
ing on Mr. Carlson’s renewal application commenced on 
November S, 1943, and at that time there was no other 
application on file requesting the WJBW facilities. Mrs. 
Carlson’s application was filed approximately three years 
after commencement of the hearing on Mr. Carlson’s re¬ 
newal application. For the Commission to consolidate 
the applications for hearing at that time was clearly con¬ 
trary to law, to the established policy of the Commission, 
and to the Rules of the Commission in effect on Septem¬ 
ber 25, 1946, in that Mr. Carlson was deprived of pro¬ 
cedural and substantive rights acquired by reason of the 
fact that his application had already been heard. The 
Commission’s action resulted in a further hearing on the 
renewal application and an initial hearing on a construc¬ 
tion permit application for the same facility in a consoli¬ 
dated proceding. This hearing was held by the Commis¬ 
sion and tried upon the theory' that the applications were 
comparative in nature. 3 

1470 Mrs. Carlson, the divorced wife of Mr. Carlson, 
was permitted to participate fully in the hearing to 
the extent of cross-examination of petitioner’s witnesses, 
and presentation of testimony’ in conflict with that of her 
husband, all this despite the fact that she had appeared as 
a witness for Mr. Carlson at the intial hearing upon 

3 One of the issues on Carlson’s renewal application and on Mrs. 
Carlson’s application was: “To determine on a comparative basis which, 
if either, of the applications in this consolidated proceeding should be 
granted”. 
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his application. It cannot be gainsaid that this unusual 
and unwarranted procedure has been an important factor 
in the Commission’s determination not to renew Mr. Carl¬ 
son’s license. The Commission’s error is not cijired by 
its final decision in which it refused to compare Mjr. Carl¬ 
son’s qualifications with Mrs. Carlson ^s. Petitioner, al¬ 
ready being prejudiced, and with aggravation because it 
was his ex-wife testifying against him, is not helped by 
the denial of his license apart from a comparative con¬ 
sideration of qualifications. Were it not for the Com¬ 
mission’s error in consolidating petitioner’s application 
for hearing with Mrs. Carlson’s, the Commission may 
not have denied Mr. Carlson a renewal of license. In this 
respect, the language of the Supreme Court in the Ash- 
backer case is significant. The Court said: “While the 
statutory right of petitioner to a hearing on its Applica¬ 
tion has in form been preserved, it has as a practical mat¬ 
ter been substantially nullified by the grant of the Fetzer 
application”. 4 In the instant case, petitioner has b^en ag¬ 
grieved by the unlawful action of the Commission iri desig¬ 
nating Mrs. Carlson’s application for hearing in a Consoli¬ 
dated proceeding with Mr. Carlson’s renewal applica¬ 
tion. 

1471 B. The Commission erred in denying Carlson’s 
“Petition for Joint Consideration of Applications”. 

14. On May 28, 1947, Charles C. Carlson filed an appli¬ 
cation for construction permit requesting a change in trans¬ 
mitter location and a complete new transmitter installation 
and antenna system. On September 24,1947, Carlson filed 
a petition requesting consideration of that application with 
his application for renewal of license. On October £, 1947, 
the Commission denied this petition and ordered that Carl¬ 
son’s application for construction permit be held iiji abey¬ 
ance pending final decision on his renewal application. 

15. The action of the Commission in denying Mik Carl¬ 
son’s request to consider his application for cohstruc- 



4 66 S. Ct. at 151. 


254 


tion permit with his application for renewal of license 
was arbitrary and constituted an abuse of the Com¬ 
mission’s discretion. The record in this case shows 
that Charles C. Carlson is a pioneer in radio broadcasting. 
His station, WJBW, has been in operation for approxi¬ 
mately twenty-six years. When the station first went on 
the air, it had practically been built by Carlson himself. 
Thereafter, a new Grates transmitter was installed under 
the supervision of Gates Company engineers. The diffi¬ 
culties experienced by Mr. Carlson in operating Station 
WJBW during the war years were no different from those 
experienced by hundreds of other standard broadcast sta¬ 
tions. The requirements of the armed forces made it 
impossible in many instances to secure new and up-to-date 
equipment necessary in the operation of a radio station. 
In fact, the various “freeze orders” promulgated by the 
Commission made it impossible for a station to better its 
facilities. Likewise, the requirements of the armed forces 
placed a severe strain on available manpower, especially 
with respect to personnel experienced in electronics and 
related fields. Mr. Carlson realized that in order to 
1472 place WJBW in first class operating condition, it 
would be necessary to change his transmitter loca¬ 
tion, install a complete new transmitter and antenna and 
ground system. He attempted to accomplish this by filing 
an application for construction permit. Nothing in the 
Communications Act of 1934 or in the Commission’s Rules 
and Regulations prevented the Commission from giving 
consideration to his application for construction permit 
in connection with his renewal application. 5 

5 The Commission’s “freeze orders” referred to and incorporated 
herein by reference were: Memorandum Opinion of February 2S, 1912; 
Memorandum Opinion of April 27, 1912; Supplemental Statement of 
Policy Concerning Applications for Permits to Construct or Change Lo¬ 
cal Channel Standard Broadcast Stations (August 11, 1943); Supple¬ 
mental Statement of Policy Concerning Applications for Permits to Con¬ 
struct or Change Radio Stations (January 26, 1944); Supplemental 
Statement of Policy Concerning Applications for Permits to Construct 
New Radio Stations or Make Changes in Existing Radio Facilities 
(January 16, 1945). Under these policies, existing stations were se¬ 
verely restricted in the use of personnel and equipment. For example, 
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16. Since 1934, when the Federal Communications Com¬ 
mission was established, there have been many instances 
in which the Commission has designated for hearing appli¬ 
cations for renewal of licenses on the ground that a station 
had not complied with the requirements of the Comtnunica- 
tions Act of 1934 and the Commission’s Rules and Regula¬ 
tions and Standards of Good Engineering Practice. In 
almost every instance, 6 the Commission, after hearing, has 
decided that the public interest would best be served by 
renewing the licenses of the stations in question j on the 
representations of the licensees that there would be 
1473 improvements in the operation of those stations. 

In this case, Mr. Carlson went further than merely 
promising that the discrepancies complained of wbuld be 
rectified. Mr. Carlson was willing to build a nevjr radio 
station. Certainly the Commission can find no fault with 
such intention. The Commission should have exercised its 
discretion and granted Mr. Carlson’s request for consider¬ 
ation of his application for construction permit, even 
though hearings had already been held on his application 
for renewal of license. Moreover, the Commission, after 
a three-year lapse, had allowed Mrs. Carlson’s application 
for construction permit to be considered in a consolidated 
proceeding with the application of Mr. Carlson for renewal 
of license. Assuming arguendo that this was a proper 
exercise of discretion and was lawful, the Comihission 
should have permitted Mr. Carlson every opportunity to 
show his qualifications. The Court of Appeals ff>r the 
District of Columbia said in the Churchill Tabernacle 

the Commission, in its January 26, 1944 policy, stated that “Present in¬ 
dications are that despite the tremendous expansion of radio pr<|)duction 
that has taken place in the last two years, the large burden on the indus¬ 
try of meeting military needs will not permit production of equipment 
for new stations or the expansion of existing stations”. It is a well 
known fact that shortage of materials continued well beyond thb period 
of actual hostilities. 

6 See, e.g., In the Matter of Metropolitan Broadcasting Corporation, 
et. al, 8 F.C.C. 557; In re Application of WDSV, Inc., et al., 10 F.C.C. 
124; In the Matter of Lee E. Mudgett, 8 F.C.C. 227; In re Application of 
Central Broadcasting Company, et al., 3 R. R. 183. 

! 
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Case 1 : “The Federal Communications Commission . . . 
owes the duty to exhaust all possible avenues of compliance 
with the Congressional purpose before requiring complete 
destruction of the private interest”. The private interest 
there referred to by the Court was the interest of a non¬ 
licensee of the Commission. It is much more the duty of 
the Commission to administer the Communications Act in 
such a manner as to avoid destruction of the life work and 
investment of one of its licensees. The Commission has 
not exhausted all avenues of compliance with the law in 
this case. 

1474 C. The Commission erred in denying Mr. Carl¬ 
son’s requests for continuance of oral argument. 

17. The Commission released its Proposed Decision on 
December 10, 1947. Exceptions to this Proposed Decision 
were filed on December 30,1947. On February 9, 1948, the 
Commission scheduled oral argument to be held exactly 
eight days thereafter, namely, on February 17, 1948. It 
is submitted that eight days notice in w’hich to prepare for 
oral argument based on a record that had been made since 
1943, almost five years ago, was insufficient. On the day 
after the Commission scheduled oral argument, counsel for 
Mr. Carlson filed a petition to reopen the record and 
continue the date set for oral argument. The opposition 
of Mrs. Carlson to this petition w r as filed on February 11th 
and on the same day Mr. Carlson’s petition was denied by 
the Commission. On February 12th, one day later, Mr. 
Gatlin made a telegraphic request to the Commission for 
continuance of oral argument, and on February 13th, the 
Commission denied this request. 

18. Nowhere in the entire record is there any indication 
that Mr. Carlson or his counsel have sought to delay the 
Commission’s final decision in this case. It must be re¬ 
membered that the original hearings were held in 1943 and 
no further action was taken by the Commission until June 

7 Churchill Tabernacle v. Federal Communications Commission, 160 F. 
2d 244, 248. 


27, 1946, when the Commission designated Mr. Chrlson’s 
application for further hearing. Certainly during the 
period of two and one-half years between the tim^ of the 
first hearing and the date the Commission designated the 
application for further hearing, Mr. Carlson did hothing 
to delay the proceedings. From the time the record was 
finally closed, on November 6, 1946, until the Compiission 
issued its Proposed Decision, on December 10, 1947, noth¬ 
ing was done by Mr. Carlson to delay the Commission’s 
final determination. Thus, it appears to be Unusual 
1475 and unprecedented for the Commission to deny the 
first and only request of counsel for Mr. barlson 
to continue oral argument, for which the Commission al¬ 
lowed but eight days in which to prepare. 

19. There have been many proceedings before tlje Com¬ 
mission where numerous requests of like nature hajve been 
granted (eg. Clear Channel Hearings, WBAX, Wilkes- 
Barre, Pennsylvania, WBAL, Baltimore, Maryland, 
WCAM, Camden, New Jersey). In all of these cakes, the 
Commission has consistently, in justice to all parties, 
granted continuances without question. The circumstances 
of this particular case do not warrant the Commission’s 
unprecedented action in denying the first and only jrequest 
to continue the oral argument scheduled for February 17, 
1948. 

20. All applicants before this Commission have the 
right to be represented by counsel of their own choice. In 
this case, Mr. Maurice B. Gatlin, New Orleans counsel for 
Mr. Carlson, was retained by Mr. Carlson to represent him 
at the oral argument to be held before the Comihission. 
At the time the Commission scheduled this case f!or oral 
argument, Mr. Gatlin had made important previous en¬ 
gagements in New Orleans, and for that reason (th4 short¬ 
ness of time allowed to prepare for argument had already 
been pointed out in the first request) requested t^e Com¬ 
mission to continue the argument. It was prejudicial to 
Mr. Carlson for the Commission to insist that the argument 
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take place as scheduled, and to recite in its Final Decision 
unverified statements made in a pleading opposing the 
request for continuance. The Commission has, by infer¬ 
ence, made it appear that Mr. Gatlin was attempting to 
delay unduly the Commission’s decision. Counsel know 
of no rule of law which would require Mr. Gatlin to reply 
to a pleading directed against his own motives rather than 
those of the party in interest. In fact, Mr. Gatlin was 
given no time in which to reply, as his request for con¬ 
tinuance was denied out of hand. Oral argument is 

1476 the only opportunity for the applicant to urge the 
merits of his case before the members of the Com¬ 
mission. If an applicant is denied the opportunity to 
present his case through counsel who has represented him 
from the very beginning of the proceedings, and who is his 
counsel of choice, it cannot be said that he has had the 
hearing to which he is entitled under the doctrine that he 

who decides must. hear. 

1477 D. The Commission erred in denying Carlson's 
petitions to reopen the record. 

21. On February 10, 1948, a petition to reopen the 
record was filed on behalf of Mr. Carlson. This petition 
was denied on February 11, 1948. On March 18, 1948, a 
second petition to reopen the record was filed. This was 
denied on April 22, 1948. 

22. The first petition to reopen the record was for the 
purpose of allowing Mr. Carlson to show that he was 
prepared to (1) purchase and install a new transmitter, 
(2) obtain a new transmitter site suitable for the use of 
FM as well as AM, (3) make application for an FM station, 
and (4) replace all technical studio equipment. It was 
error for the Commission to deny this petition for the 
reasons set forth above in Section B of this application. 

23. The “Second Petition Of Charles C. Carlson, Appli¬ 
cant, For Reopening of Case For Further Hearing” re¬ 
cited among other matters that Mrs. Carlson had attempted 
to seize possession of Station WJBW and operate it con- 
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t/ary to Section 310 (b) of the Communications Act of 
1934. 8 On March 8, 1948, Mrs. Carlson filed a suit in the 
District Court for the Parish of Jefferson, Louisiana, re¬ 
questing that Station WJBW be seized and a sequestrator 
appointed to administer the affairs of the station. The 
Court did in fact appoint the Sheriff to employ an admin¬ 
istrator “to operate the business of said radio siation 
On March 11,1948, Mr. Carlson obtained a release of 
1478 the seizure by furnishing bond in the &um of 
$5,000.00. 9 The Commission treated this petition 
as a petition for reconsideration or for rehearing under 
Section 1.390 of its Rules. 10 That section of th4 Rules 
relates solely and by its very terms to petitions for rehear¬ 
ing under Section 405 of the Communications Act,! and is 
applicable to pleadings filed after a Final Decision!- It is 
not applicable to pleadings filed prior thereto. The Com¬ 
mission had not adopted or released a Final Decision 
when, on March 18, 1948, Mr. Carlson’s Second Petition 
was filed. Applicant has been prejudiced by the error of 
the Commission in not giving proper consideration! to his 
Second Petition to reopen the case. In effect, the Com¬ 
mission has not acted upon his petition. 

24. The Order of the Commission of April 22, 1948, 
recites that “with regard to the events which allegedly 
occurred subsequent to the oral argument herein, such 
alleged newly discovered evidence is not germane to and, 
if proved, could not alter the Commission’s Proposed De¬ 
cision herein, since it concerns legal issues arising out of 


8 Section 310(b) reads as follows: “The station license required 
hereby, the frequencies authorized to be used by the licensee, and the 
rights therein granted shall not be transferred, assigned, or in any man¬ 
ner either voluntarily or involuntarily disposed of, or indirectly by trans¬ 
fer of control of any corporation holding such license, to any person, un¬ 
less the Commission shall, after securing full information, decide that 
said transfer is in the public interest, and shall give its consent in 
writing. 

9 The facts are fully set forth in the Petition, which is incorporated 
herein and made a part hereof by reference. 


4 R. R- 317. 
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the previous marital status of the applicants and disputed 
private rights in the physical and financial assets of Sta¬ 
tion WJBW incident thereto, over which the Commission 
has asserted no jurisdiction and which are properly the 
subject of the local law of the State of Louisiana”. Section 
310(b) of the Communications Act makes it mandatory for 
the Commission to exercise at all times complete jurisdic¬ 
tion over station licenses. The Act forbids any transfer 
or assignment, voluntary or involuntary, of any of the 
rights granted to a licensee . The events occurring 

1479 subsequent to the oral argument, and recited in the 
said Second Petition to reopen the case, do not alone 

concern legal issues arising out of the previous marital 
status of the applicants, but vitally affect the status of the 
license of WJBW and the right to operate the station given 
thereunder. It is difficult to imagine a more direct violation 
of 310 (b) than has occurred in this case. An applicant, 
Mrs. Carlson, who was found by he Commission in its 
Proposed Decision to be qualified to operate a radio station 
proceeded immediately thereafter to seize WJBW and to 
have an administrator appointed “to operate the business 
of said radio station”. The operation of a station is the 
prime right and responsibility of a licensee. The action of 
Mrs. Carlson in this regard serves to demonstrate her 
unfitness to be a licensee of the Commission and the pre¬ 
judicial nature of the Commission’s action in permitting 
Mrs. Carlson to be heard upon her application in a con¬ 
solidated proceeding with Mr. Carlson’s application. If 
the Commission was desirous of avoiding questions of the 
marital status of the Carlsons, it should have done so when 
the question was first presented. Now the Co mmi ssion is 
required to exercise its jurisdiction under 310 (b) of the 
Communications Act and it cannot reject that duty by 
referring to the marital status of the Carlsons. 

1480 E. The Commission erred in denying Carlson’s re¬ 
newal of license application and in granting Mrs. 

Carlson’s application. 



25. Mr. Carlson has operated WJBW continuously for 
the past twenty-two years. The record in this case, cover¬ 
ing a period of five years, is devoid of a single ciomplaint 
from any of the listeners of WJBW. No one has been 
injured by the alleged technical violations of the Commis¬ 
sion’s Rules and Regulations. The Commission should 
have found that Mr. Carlson has always operated his 
station in the public interest, convenience and Necessity, 
and that such technical violations as occurred in the past 
were due primarily to inability to secure repairs, supplies, 
parts and competent labor during the war period. 

i 

Violations of Regulations Relating to 
Programs and Operating Logs 

26. In its Findings of Fact, paragraph 7 (a), (b), (c), 
(d), (e), (f), (g), (h), and (i), the Commission hafe recited 
a number of violations of Rules and Regulations concern¬ 
ing entries required to be made in program and operating 
logs. Only one of these violations occurred after the initial 
hearing concluded in December, 1943 (paragraph 7 (i)). 
That violation consisted of a failure to enter in the Station’s 
operating log the time of day when operation of the sta¬ 
tion’s transmitter was resumed. The log discloSes that 

the transmitter was off the air at 2:04 P.M. and no 
notation was made on the log as to the time operation was. 
resumed. This violation was due to an oversight on the 
part of the applicant, who was himself on duty vjhen the 
log entry was properly made as to the time thej station 
went off the air. At most, this is a highly technical viola¬ 
tion of the Commission’s Regulations. The Condmission 
erred in not finding that in the interim between the 
1481 first hearing and the second hearing, held some three 
years later, only one citation had been issued for 
a violation of the Rules concerning entries in operating 
logs, and that, therefore, this indicated a determination 
and complete willingness on the part of the applicant to 
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correct prior mistakes. In addition, there was no repetition 
of the violations complained of in paragraphs 7 (a), (b), 

(c) , (d), (e), (f), (g), (h) of the Findings of Fact. Fur¬ 
thermore, such violations as did occur were due in large 
part to the unavailability of experienced personnel. The 
public, of course, knows nothing of logs and was not in¬ 
jured by omissions in such logs. In reconsidering this case, 
the Commission should find that Carlson made every effort 
to, and did in fact, keep correct program and operating 
logs after the 1943 hearing. 

27. The Commission erred in finding as a fact and 
concluding that the applicant had violated Section 317 of 
the Communications Act. This Finding is contained in 
paragraph 7 (c) of the said Findings of Fact. Section 317 
of the Communications Act does not require the entry in 
a program log of the sponsorship of programs. This 
requirement is contained in Section 3.404 of the Rules only, 
and, therefore, this Finding is particularly prejudicial to 
applicant. There is absolutely no evidence in the record 
that the Station failed to announce sponsored programs as 
such. 

Violations of Regulations Relating to Tower Light 
Failures and Related Matters 

28. In its Findings of Fact, paragraph 8 (a), (b), (c), 

(d) , (e), (f), (g), and (h), the Commission recites a number 
of violations of its Rules. The first alleged violation is that 
one of the two lamps on the top level of the antenna tower 
was out on February 15, 1943, in violation of Section 3.45 
(d) of the Rules. The applicant testified that the in¬ 
spector in charge had turned on the light and had 

1482 found one of the lamps burned out. Section 3.45 (d) 
of the Commission’s Rules cannot be interpreted 
to require that a station licensee must assure himself at 
every moment of the day, and every day, that each lamp 
bulb is working. The rule of reason must be applied in 
interpreting this Regulation of the Commission, and it 
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should be interpreted to mean that a licensee must take all 
reasonable precaution to see that the lights are in proper 
working order. The Commission’s Rules, Section 2.82, 
require quarterly inspections only of beacons and a visual 
inspection of the tower lights once each twenty-fouf hours. 
The Commission’s finding is completely meaningless unless 
the evidence were to show that the condition was not reme¬ 
died by the licensee upon his learning of the defect. No 
such evidence was adduced with respect to this finding, nor 
does the Commission claim, or find, that the defect yras not 
remedied. 

29. All of the violations alleged in paragraphs 8 (a) 
through (h) occurred after the first hearing, except that 
discussed above. The violations alleged in paragraph 8 (a) 
through (h) consist in the main of failures to enter into 
the operating log of Station WJBW the fact that the Civil 
Aeronautics Administration had been notified of th0 tower 
light failures. The evidence shows that in each instance, 
except one, the CAA had been actually notified of thi tower 
light failures but entries had not been made in thej log of 
such notification because of a misunderstanding |of the 
applicant as to this requirement of the Rules. The eyidence 
clearly shows that with respect to the tower light failures, 
it was impossible to secure labor for the hazardous work 
of climbing the antenna tower to make repairs and inspec¬ 
tions. This was due entirely to the shortage of labor and 
materials during the war. Insofar as the alleged violations 
concern failure to make proper entries in the operating 
logs, the testimony of record shows that this 'Was due 
1483 to the applicant’s understanding that it was only 
necessary to notify the CAA, and this wai done 
(Footnote 21 of Decision). Upon reconsideration <j>f this 
case, the Commission should find, and should have | found 
originally, that failures to enter into the operating lcjgs the 
fact that notifications were given to the CAA of tower 
lighting failures, where in actuality the CAA had been 
notified, were minor and technical violations. The appli- 

i 

i 

i 

i 

i 

i 

i 

S 

i 

I 
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cant has always demonstrated a willingness to correct all 
mistakes brought to his attention (See paragraph 26 above 
and T. 259, 261, 262, 263, 264, 266, 267, 268, 269, 270, 276, 
278 280 290). Since the war the tower lights have been 
properly maintained. 

Violations of Regulations Requiring Suitable Facilities for 
Welfare and Comfort of Operators. 

30. The Commission erred in failing to find as a fact 
that suitable facilities for the welfare and comfort of the 
operators at the transmitter buildings were provided in 
1942 and have been in operation since that time; that con¬ 
tinuous efforts were made to improve these facilities dur¬ 
ing the war, but because of priorities required and the 
difficulty of obtaining material and labor, the task of im¬ 
proving the facilities and of maintaining them was made 
extremely difficult; that a new transmitter site was being 
sought; and that applicant had made every reasonable 
effort to improve the said facilities. 

31. The Commission erred in failing to find that the 
efficiency and technical operation of Station WJBW were 
not impaired by reason of lack of perfect sanitary facilities. 

32. Applicant has on file with the Commission an appli¬ 
cation for construction permit to change transmitter site 

and install completely new facilities. Such con- 
1484 struction would result in the elimination of every 
possible complaint on the part of the Commission 
that adequate sanitary facilities are not provided for 
transmitter operators. 

Violations of Regulations Relating to 
Proper Protection of Radio Station Equipment. 

33. The Commission erred in failing to find as a fact 
that Mr. Carlson immediately corrected the conditions set 
forth in paragraph 11 of the Findings of Fact as soon as 
they were called to his attention (T. 283), and further, that 
these conditions were temporary and were due to the fact 
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that a workman who had been repairing equipment had 
left a meter uncovered by glass overnight and temporary 
installation of wiring (T. 359, 360). 

I 

Violations of Regulations Relating to 
Operation and Maintenance of Station WJBW. 

34. The Commission is well aware of the fact that 
during the war many radio stations were forced to operate 
from a technical standpoint with reduced personnel, inex¬ 
perienced personnel, lower grade operators, short supplies, 
reduced power, etc. The Commission recognized this situ¬ 
ation by relaxing its mles in many ways. For example, 
the requirement of having a frequency monitor and k modu¬ 
lation monitor was waived during the war and long after 
the war for those stations unable to procure these items 
of equipment. The Commission has apparently forgotten 
the very critical personnel and material situation existing 
throughout the war years. It is a tremendous achievement 
that radio stations were able to maintain regular operation 
throughout those years. Mr. Carlson should not be pun¬ 
ished for a few violations relating to frequency ancjl power 

deviation and audio distortion. The public has not 
1485 been harmed by these unintentional violations. Most 
of them occurred prior to the second hearing, thereby 
indicating the efforts made by Mr. Carlson to conform to 
the Rules of the Commission even during the war years. 

! 

Violations of Wartime Security Regulations 

\ 

35. The Commission erred in failing to find apd con¬ 
clude that Mr. Carlson complied with all requirements of 
the Third Fighter Command insofar as possible (!T. 256- 
258, 345). The Commission finds (paragraph 24, Findings 
of Fact) that on two occasions WJBW did not request 
permission from the Fighter Command in New Orleans to 
broadcast from 12 midnight to 6 A. M. It would haye been 
a very simple matter for the Commission’s inspectors, who 
were in charge of the Command’s Information Center, to 
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call Station WJBW and request silence if any possible 
harm could have resulted from the broadcasts. 

Violations of Regulations Relating to 
Authority of Operators 

36. The Commission’s Finding of Fact, paragraph 26, 
states that on, or about, September 2, 1944, February 24, 
1945, February 25, 1945, and March 17, 1945, the station’s 
transmitter was placed in operation by a person, or per¬ 
sons, not authorized to do so, in violation of Section 13.61 
of the Commission’s Rules and Regulations, as modified 
by the Commission’s Order 91-C. The Commission further 
finds (paragraph 27) that on November 1, 1944, January 
3, and 4,1945, certain tubes in the WJBW transmitter were 
changed by an employee who held only a restricted radio¬ 
telephone license. 

37. Order 91-C, referred to by the Commission, was 
promulgated during the war, at a time of an acute shortage 
of first class radiotelephone operators. This Order per¬ 
mitted broadcast stations to be operated by holders 

1486 of any class of commercial radio operator license, 
provided that one or more first class operators were 
employed, who were responsible at all times for its tech¬ 
nical operation. On December 7, 1944, the General Man¬ 
ager of WJBW addressed a letter to the Commission 
requesting authority for five operators holding restricted 
radio telephone licenses to operate Station WJBW in 
accordance with Order 91-C. On December 12, 1944, the 
Commission replied, granting authority for four operators, 
but inadvertently omitted the fifth—Mr. Robert Turner— 
for whom authority had been requested in the letter of 
December 7, 1944. On March 31, 1945, the Manager of 
WJBW addressed a letter to the Commission stating that 
in his letter of December 7,1944, he had requested authority 
for five operators but that the Commission had inadver¬ 
tently neglected to authorize the fifth operator, namely, 
Mr. Robert Turner. On April 10, 1945, the Commission 
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rectified its mistake and granted authority to Mr. i Robert 
Turner to make the operations necessary to place 'WiJBW’s 
transmitter in operation, similar to the authority granted 
the other four operators. The Commission should have 
found, therefore, that on all except one occasion, ijhe sta¬ 
tion’s transmitter was placed in operation by a person 
authorized to do so, pursuant to Section 13.61 of the Rules 
and the Commission’s Order 91-C (T. 270, 271, 272, 273). 

i 

! 

Violation of Other Regulation 

38. The Commission’s Findings of Fact, paragraph 28, 
states that the licensee failed to reply to an official notice 
of the Commission dated March 30, 1945, as required by 
Section 1.391 (now 1.401) of the Rules. This rule requires 
that within three days from receipt of a violation notice, 
the licensee shall send a written answer. Footnote 68 of 
the Commission’s Decision simply states that Carlson ad¬ 
mitted that he had not replied to the violation notice of 

March 30, 1945, because he was out of the city, but 
1487 fails to note that Carlson did reply to the official 
notice on April 8 1945 11 (T. 281-282, Exhibit 66). 
The failure to so find was prejudicial error. 

I 

WJBW’s Programs 

39. In its Findings of Fact, the Commission has found 
no fault w T ith the program service which Mr. Carlspn has 
been providing to the public of New Orleans. Hojvvever, 
these Findings are incomplete, in that the Commission 
failed to find and conclude that WJBW has rendered an 
excellent program service in the public interest. Njli. Cy 

11 Examination of the Commission’s records will disclose that it is far 
from uncommon for stations to be late in replying to official violation 
notices. It is worthy of note that during the seven year period of alleged 
violations by Mr. Carlson of the Commission’s Rules and Regulations, the 
Commission has been able to find only one instance in which Mr. Carlson 
has been late in replying to a violation notice, and late by onl^ a few 
days. Yet, the Commission in its Findings of Fact gives prominence to 
this violation by including it under a separate heading, namely,!“Viola¬ 
tion of Other Regulation”! 


i 
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Newman, applicant’s Station and Commercial Manager, 
testified at length concerning WJBW’s program service 
and the efforts that were being made to further improve 
it (T. 410-43S). The Commission should have found that 
the station broadcast a five-minute news summary every 
hour on the hour during nineteen hours a day of oper¬ 
ation (T. 412). It should have found that WJBW had 
one of the largest record libraries in the South, and that 
it had ordered a transcript record library to augment that 
service (T. 413). WJBW had always operated as an inde¬ 
pendent station with no network affiliation (T. 413). The 
Commission should have found that WJBW cooperated 
fully with all civic organizations in the New Orleans area 
and proposed to expand this type of service even further 
(T. 423-430, T-433-436). .The Commission should have 
found that Station WJBW had at all times a large listen¬ 
ing audience, as shown by the Hooper station listening in¬ 
dex prepared in the summer of 1946. This survey showed 
that on Saturdays and Sunday, for example, Station 

1488 WJBW was listened to by almost one-fourth of all 
the listeners in the New Orleans area (T. 441-444, 

T. 505-507). These facts impel the conclusion that WJBW 
renders an excellent program service. 

1489 III. CONCLUSIONS 

This is not the case of a licensee who has violated 
the Communications Act 12 nor is it the case of a licensee 
who has intentionally, wilfully, or dilebarately violated 
the Rules and Regulations of the Commission. This is the 
case of a licensee who has unitentionally violated certain 
technical requirements of the Commission’s Rules and 
who has made every reasonable attempt to conform with 
the Rules. This is also the case of a licensee who has been 
the owner of a radio station for twenty-two years, who 
has always operated his station in the public interest, who 
has had no complaint from the public concerning such oper- 


12 Greater Kampeska Radio Corporation, 5 F.C.C. 514. 


ation. It is also the case of a licensee who was! unfortu¬ 
nate in having minor equipment failures during the war 
when there was a critical shortage of labor and supplies 
with which to remedy defects. It is the case of a licensee 
who has evidenced complete willingness to place his station 
in the very best operating condition. 

Under the above circumstances, the Commission should 
apply the rule which it announced in the case Cf Lee E. 
Mudgett y 8 F. C. C. 227, where it said: 

“The Commission, being fully advised in the premises 
and mindful that its function as an administrative agency 
is not the imposition of penalties upon radio station li¬ 
censees for their derelictions, except insofar as si^ch action 
may result in some public benefit, but the correction of 
irregularities in station management and operation, as 
well as the encouragement and promotion of methods 
whereby such licensees may supply the most satisfactory 
public service in accordance with the Communications Act 
of 1934, as amended. . . (228) 

1490 WHEREFORE, it is respectfully requested that 
the Commission 

1. Grant a rehearing upon Mr. Carlson’s renewal of 
license application, or 

2. Grant a rehearing upon his renewal application and 
a hearing upon his application for construction permit, or 

3. Reconsider its Decision and enter an Ordar grant¬ 
ing his renewal application, or 

4. Set aside its Decision and Order and reopen; the case 
for further hearing upon Mr. Carlson’s application for 
construction permit, 

5. Grant oral argument upon this application and/or 
reargument upon the case, and 

6. Stay its Order of April 22, 1948 (released April 26, 
1948) pending determination of this Application for Re¬ 
hearing. 


Respectfully submitted, 
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CHARLES C. CARLSON 
By: Philip M. Baker 
Philip M. Baker 
By: Charles E. Thompson 
Charles E. Thompson 
Baker and Thompson 
Suite 601 

1411 Pennsylvania Ave., N.W. 
Washington 4, D. C. 

Maurice B. Gatlin, Esq. 

429 Canal Building 
New Orleans 12, La. 

Of Counsel for Petitioner 
Dated: May 14,194S 

* • • » 

1510 Before the 

FCC 48-1599 21770 

FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON, D. C. 

In Re Applications of 
CHARLES C. CARLSON (WJBW) 

New Orleans, Louisiana 
DOCKET NO. 6529 
FILE NO. BR-444 
For Renewal of License 
MRS. LOUISE C. CARLSON 
New Orleans, Louisiana 
DOCKET NO. 7870 
FILE NO. BP-5271 
For Construction Permit 

Order 

At a session of the Federal Communications Commission 
held at its offices in Washington, D. C., on the 27th day of 
May, 1948; 

The Commission having under consideration a petition 
submitted by Charles C. Carlson requesting that his tern- 





porary license to operate Station WJBW, New |Orleans, 
Louisiana, be extended for a period of 90 days; andj 

IT APPEARING, That the Commisison on April 22, 
1948 adopted its Decision denying the application of the 
said Charles C. Carlson for renewal of license of Station 
WJBW and terminated his authority to operate: the sta¬ 
tion, effective at 12:00 o’clock midnight on May &1, 1948; 
and 

IT FURTHER APPEARING, That petitioner! on May 
14, 1948, filed an Application for Rehearing and jfor Stay 
Order seeking relief from the Commission’s Decision of 
April 22, 1948, which application is presently under con¬ 
sideration by the Commission; and 

IT FURTHER APPEARING, That pending a determi¬ 
nation of said application of May 14, 1948, petitioner re¬ 
quests additional time to wind up the affairs of said 
station and to provide for the termination of its oper¬ 
ations ; 

IT IS ORDERED, That Charles C. Carlson is granted 
an extension of his temporary license to operate Station 
WJBW to August 31,1948. 

FEDERAL COMMUNICATIONS COMMISSION 

T. J. Slowie 
Secretary 

(SEAL) 

* * * * 

1511 Before the 

FEDERAL COMMUNICATIONS COMMISSION 

FCC 48-1869 23889 
Washington 25, D. C. 

In re Applications of 
CHARLES C. CARLSON (WJBW) 

New Orleans, Louisiana 
DOCKET NO. 6529 
FILE NO. BR-444 
For Renewal of License 
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LOUISE C. CARLSON 
New Orleans, Louisiana 
DOCKET NO. 7870 
FILE NO. BP-5271 
For Construction Permit 

Memorandum Opinion and Order 

1. The Commission has before it an application for 
rehearing and other relief, filed May 14, 1948, by Charles 
C. Carlson, directed against the Commission’s Decision of 
April 22, 1948, denying petitioner’s application for re¬ 
newal of license of Station WJBW, New Orleans, Louisi¬ 
ana, and granting the application of Louise C. Carlson for 
a construction permit for a new standard broadcast sta¬ 
tion to operate on the frequency 1230 kc, with 250 watts 
power, unlimited time, the facilities of Station WJBW, at 
New Orleans, Louisiana. On May 24, 1948, Louise C. 
Carlson filed an opposition to this application for rehear¬ 
ing. Petitioner requests (1) a rehearing on his renewal 
of license application, or (2) a rehearing on his renewal 
application and a hearing on his application for con¬ 
struction permit, or (3) reconsideration and grant of his 
renewal application, or (4) that the Decision and Order 
of April 22, 1948, be set aside and a further hearing be 
held on his application for construction permit, (5) oral 
argument on the application for rehearing and/or re-argu¬ 
ment of the case, and (6) that the Commission stay its said 
Order of April 22, 1948, pending determination of the 
application for rehearing. 1 

2. In support of his application for rehearing petitioner 
first alleges that the Commission erred in designating for 
hearing the application of Louise C. Carlson for construc¬ 
tion permit for the facilities of Station WJBW, and con¬ 
solidating therewith the further hearing on the application 
of petitioner for renewal of license of WJBW. This action 

1 Station WJBW is now operating with a temporary license which ex¬ 
pires on August 31,1948. 
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was taken on September 25, 1946. We consider t^iat the 
objections to this action are untimely in that they do not 
comply with the provisions of Section 405 of th^ Com¬ 
munications Act of 1934, as amended, which declares that 
“in the case of a decision, order or requirement made 
under Title III, the time within which application for re¬ 
hearing may be made shall be limited to twenty da^s after 
the effective date thereof . . . Moreover, this desig¬ 
nation and consolidation was in accord with the Commis¬ 
sion’s Rules and Regulations, its consistent administra¬ 
tive practice, and the provisions of the Communications 
Act. # 

1512 3. Petitioner also alleges that the Commission 

erred in denying his “Petition for Joint Consider¬ 
ation of Applications”. On May 28, 1947, petitioner filed 
an application for construction permit (File No. BP-6108) 
to change transmitter location and install a new | trans¬ 
miter and antenna system. The foregoing petition re¬ 
quested joint.consideration of this application and the ap¬ 
plication for renewal of license of Station WJBW. On 
October 2, 1947, the Commission denied the foregoing peti¬ 
tion and ordered that action on petitioner’s application for 
construction permit be held in abeyance pending final de¬ 
cision on his renewal application. We have reviewed this 
contention and conclude that the Commission’s deuial of 
this petition was a proper exercise of the Commission’s 
discretion for the reasons stated in our Order of detober 
2,1947. 

4. Petitioner next contends that the Commissionj erred 
in denying his request for continuance of oral argument. 
Petitioner contends that the Commission improperly re¬ 
fused him a continuance of oral argument in this! cause 
after allegdly giving only eight days’ notice thereof, with 
the result that he was unable to make adequate prepara¬ 
tion and was denied counsel of his choice for said oral 
argument. We consider that this argument is \vithout 
merit. The petitioner was entitled as of right, undejr Sec- 
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tion 409(a) of the Communications Act of 1934, to oral 
argument before the Commission upon request therefor, 
and on December 30,1947, utilized his privilege, under Sec¬ 
tion 1.854(c) of the Commission’s Rules and Regulations, 
by requesting such oral argument when he filed his Excep¬ 
tions to the Proposed Decision in the above-entitled pro¬ 
ceeding. Thus, petitioner in fact had a total of forty-eight 
days to prepare for said argument and to choose satisfac¬ 
tory and available counsel therefor; and, in addition, the 
Commission’s denial of said requested continuance of oral 
argument was justified in all respects for the reasons set 
forth in our order of February 13, 1948, # denving such 
continuance. 

5. Petitioner further contends that the Commission 
erred in denying his petitions to reopen the record. On 
February 10, 1948, petitioner filed a petition requesting 
that the record be reopened for the purpose of affording 
petitioner an opportunity to show changes he proposes 
in the technical operation of Station WJBW if the Com¬ 
mission should renew his license for that station. This 
petition was denied on February 11, 1948. We have re¬ 
viewed our action of that date and for the reasons set forth 
in our Order of that date and our Order of October 2, 
1947, denying petitioner’s request for joint consideration 
of his application for construction permit (File No. BP- 
6108) and his application for renewal of license, we con¬ 
clude that petitioner’s arguments in this connection are 
without merit. On April 22, 1948, the Commission, for 
the reasons stated in its Order of that date, denied the 
“Second Petition of Charles C. Carlson for Reopening 
of Case and for Further Hearing”, requesting opportunity 
to introduce additional evidence concerning a civil suit 
filed by Mrs. Louise C. Carlson in the local Louisana 
court, for the purpose of demonstrating her alleged lack 
of qualifications to be a licensee of the Commission. Peti¬ 
tioner has not shown where he was prejudiced by the 
1513 Commission’s consideration of said “Second Peti- 
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tion” under Section 1.390 of its Rules and Regula¬ 
tions. Moreover, such alleged new evidence of Mrs. Carl¬ 
son’s unfitness is in any event immaterial and irrelevant 
to the question of applicant’s since the final Order of the 
Commission in this cause refused to renew Charles C. 
Carlson’s license on the sole ground that his past unsatis¬ 
factory conduct showed his unfitness to be a license^, irre¬ 
spective of comparative considerations. Accordingly, wc 
consider these allegations of error are without merik. 

6. Finally, petitioner generally attacks the Decision of 
April 22, 1948, and alleges that the Commission erred in 
denying his renewal of license application and in granting 
Louise C. Carlson’s application. The contentions raised 
in these arguments have already been presented to the 
Commission and have been adequately weighed ii con¬ 
nection with the hearing herein, the oral argument, the 
previous pleadings filed in this proceeding, and in reaching 
the Decision herein. We have reveiwed these allegations 
and, for the reasons set forth in our Decision of Ajjril 22, 
1948, conclude that they are without merit. 

7. Therefore, we consider that the application for re¬ 
hearing and other relief of Charles C. Carlson should be 
denied. 

8. Accordingly, IT IS ORDERED, This 30th day of 
July, 1948, That the application for rehearing and other 
relief of Charles C. Carlson (WJBW), New Orleans, Louis¬ 
iana, BE, AND IT IS HEREBY, DENIED. 

FEDERAL COMMUNICATIONS COMMISSION, 

T. J. Slowie 
Secretary 


(SEAL) 
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This is an appeal from a decision and orders of the 
Federal Communications Commission denying the appli¬ 
cation of Charles C. Carlson (WJBW) for renewal of 
license for Station WJBW, New Orleans, Louisiana, oper¬ 
ating on 1230 kc, with 250 watts power, unlimited time, 
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and granting the application of Louise C. Carlson for a 
construction permit for a station in New Orleans to be 
operated on 1230 kc, with 250 watts power, unlimited 
time. The denial and the grant were made on April 
22, 1948, and were reaffirmed on July 30, 1948 (pub¬ 
licly announced August 2, 1948), when an application for 
rehearing filed by appellant was denied. The Notice of 
Appeal was filed on August 19, 1948. Appellant invokes 
the jurisdiction of this Court under Sections 402 (b)(1) 
and 402 (c) of the Communications Act of 1934, as 
amended, and Section 10 of the Administrative Pro¬ 
cedure Act. 


n. 

STATEMENT OF THE CASE 

Appellant is the licensee of WJBW, a standard broad¬ 
cast station located at New Orleans, Louisiana, which oper¬ 
ates on the frequency 1230 kc, with power of 250 watts, 
unlimited time. 

On August 14, 1942, appellant filed his application for 
renewal of license. (Joint App. 9). On July 20, 1943, 
the Commission designated the application for hearing 
on issues relating to alleged violations of technical pro¬ 
visions of the the Commission’s Rules and Standards of 
Good Engineering Practice (Joint App. 11). A hearing 
was duly held before an examiner appointed by the Com¬ 
mission on November 8, 9, 10 and December 31, 1943. 



On June 27, 1946, the Commission designated Appel¬ 
lants application for further hearing upon additional 
issues relating to the technical and financial qualifica¬ 
tions of appellant to continue operation of WJBW and 
the nature and character of the program service rendered 
in the past and proposed to be rendered. (Joint App' 88). 

On September 9, 1946, Louise C. Carlson, ex-wife of 
appellant, filed an application for construction permit for 
the facilities of WJBW. This application was designated 
for hearing on September 25, 1946, and was consolidated 
for comparative hearing with the further hearing on 
appellant’s application. (Joint App. 101). The hearing 
was held on November 4,5, and 6,1946. 

On May 28, 1947, appellant filed an application for con¬ 
struction permit to change the transmitter location of 
WJBW and to install a new transmitter and antenna 
system in order to meet the Commission’s objections to 
the technical operation of Station WJBW. On Septem¬ 
ber 24, 1947, appellant filed a petition with the Com¬ 
mission requesting joint consideration of that applica¬ 
tion with the said renewal of license application. (Joint 
App. 167). The petition pointed out that equity and fair¬ 
ness required that the Commission consider both applica¬ 
tions together since the application for construction permit 
to replace old equipment was filed for the specific pur¬ 
pose of alleviating technical difficulties of operation | and 
“of clearing up the technical discrepancies”. This peti¬ 
tion was denied on October 2, 1947, and the application 
was ordered held in the pending file of the Commission 
until final decision on the renewal application. (Joint 
App. 170). 
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On December 10, 1947, the Commission issned a pro¬ 
posed decision, proposing to deny appellant’s application 
for renewal of license and to grant intervener’s applica¬ 
tion for construction permit. Exceptions to this decision 
were filed on December 30, 1947, and oral argument was 
requested. 1 

On February 9, 1948, the Commission scheduled oral 
argument for February 17,1948. (Joint App. 171-173). 

On February 10, 1948, appellant filed a petition to 
reopen the record and continue the oral argument. The 
petition pointed out that counsel had received notice of 
the date of oral argument only on February 9, 1948, and 
again urged the Commission to consider the plans of 
appellant to install new equipment. (Joint App. 171- 
173). This petition was denied by the Commission on 
February 11, 1948. (Joint App. 174). On February 12, 
1948, Mr. Maurice B. Gatlin, appellant’s New Orleans 
counsel, who has represented appellant throughout the 
proceeding before the Commission, telegraphed a request 
to the Commission to continue the oral argument because 
of his prior commitments to appear in the New Orleans 
District Court and to make a speech in the gubernatorial 
campaign. (Joint App. 175). On February 13, 1948, the 
Commission denied this request for continuance of oral 
argument. (Joint App. 176). On February 16, 1948, a 
firm of Washington attorneys who had represented appel¬ 
lant at the hearing in 1946 notified the Commission that 
they were withdrawing from the case. (Joint App. 184). 


1 The proposed decision has not been printed in the Joint Appendix 
since it is substantially the same as the final decision, Joint App. pp. 
204 to 246. 
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On February 17, 1948, Mr. Harry R. Hill, of New 
Orleans, entered his appearance on behalf of appellant, 
renewed the request for continuance and formally objected 
to the proceeding (Joint App. 185-189). The request for 
continuance was denied and oral argument was hdd as 
originally scheduled. 

On March 18, 1948, appellant filed a second petition to 
reopen the case for further hearing (Joint App. j 189). 
Petitioner recited in this petition the attempts of inter¬ 
vener to seize possession of Station WJBW and to ioper- 
ate it contrary to Section 310 (b) of the Communications 
Act of 1934, which prohibits transfer of control of £ sta¬ 
tion license without prior consent of the Commission in 
writing (App. 44). The Commission denied, this peti¬ 
tion on April 22, 1948, (publicly announced April 26, 
1948), treating it erroneously as a petition for rehearing 
under Section 1.390 of its Rules and Regulations (point 
App. 202; App. 50), which section relates solely to peti¬ 
tions for rehearing after final decision under Sectiop 405 
of the Communications Act (1pp. 45). 

On April 26, 1948, the Commission released its | final 
decision, denying the application of appellant and grant¬ 
ing the application of intervener (Joint App. 204).! On 
May 14, 1948, appellant filed with the Commission an 
application for rehearing pursuant to Section 405 of the 
Communications Act of 1934, as amended (Joint App. 
248). In this application, appellant alleged and shpwed 
(1) that appellant was entitled to a decision upon his 
application without regard to a consideration of inter¬ 
vener’s application, and that appellant had been substan¬ 
tially prejudiced by the action of the Commission in 

i 

I 

. 
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designating intervener’s application for comparative hear¬ 
ing with appellant’s application, (2) that appellant’s peti¬ 
tions of September 24, 1947, and February 10, 1948, the 
first requesting joint consideration of his application to 
change transmitter location and install new technical equip¬ 
ment, the latter requesting reopening of the record to 
show his purpose and plans to purchase new equipment 
and generally to conform with all technical requirements 
of the Commission’s Rules, should have been granted, (3) 
that appellant’s petition of March 18, 1948, requesting 
reopening of the record to show his plans to install new 
equipment and to show intervener’s attempted violation 
of Section 310 (b) of the Communications Act should have 
been granted, (4) that appellant had been denied due proc¬ 
ess of law as guaranteed by the Fifth Amendment to the 
Constitution in that he was not permitted to have counsel 
of his choice represent him at oral argument before the 
Commission, which oral argument is provided for by Sec¬ 
tion 409 (a) of the Communications Act of 1934, as 
amended, ('5) that appellant possesses the necessary finan¬ 
cial qualifications to operate WJBW and has in the past, 
and will in the future, operate WJBW programwise in the 
public interest, convenience, and necessity, and (6) that 
appellant was entitled to a grant of his application when 
his failure to conform to certain technical regulations are 
weighed with the service which he has rendered for over 
twenty-two years to the people of New Orleans. In the 
application for rehearing, appellant requested that the 
Commission (1) grant a rehearing upon appellant’s appli¬ 
cation, or (2) grant a rehearing upon appellant’s appli¬ 
cation and a hearing upon his application for construction 
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permit to install new equipment, or (3) reconsider its 
decision and grant appellant’s application, or (4) reopen 
*the case for further hearing, (5) grant oral argiment 
upon the application for rehearing and/or reargument 
upon the case, and (6) stay its Order of April 22, j 1948, 
(released April 26) pending determination of the applica¬ 
tion for rehearing. 

On August 2, 1948, the Commission released its ^Memo¬ 
randum Opinion and Order denying appellant’s applica¬ 
tion for rehearing. (Joint App. 272). 

Appellant filed with this Court his Notice of Appeal 
and Statement of Reasons Therefor on August 19, j 1948. 
(Joint App. 2). 

i 

i 

Appellant has been and is now operating under a| tem¬ 
porary license from the Commission which expire^ De¬ 
cember 1, 1948, but which may be extended upon a show¬ 
ing that appellant is proceeding diligently with the prose¬ 
cution of his appeal. 


STATUTE INVOLVED 

The statute involved is the Communications Act of 
1934, as amended. Pertinent provisions thereof, as swell 
as of the Commission’s Rules and Regulations, arc set 
forth in the Appendix to this brief. 


i 
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IV. 


STATEMENT OF POINTS 

1. The Commission’s orders denying appellant’s ap¬ 
plication for renewal of license and granting intervener’s 
application for construction permit are erroneous, arbi¬ 
trary, and contrary to law in that they result in depriv¬ 
ing appellant of his right to operate Radio Station WJBW 
without affording him the oral argument provided for by 
Section 409 (a) of the Communications Act of 1934, as 
amended, and due process of law guaranteed by the Fifth 
Amendment to the Constitution of the United States. The 
Commission was required to permit appellant to be repre¬ 
sented by counsel of his choice during his sole opportu¬ 
nity to appear before the Commissioners who were to de¬ 
cide his case. The Commission arbitrarily refused appel¬ 
lant this right. Appellant has, therefore, been denied a 
full and fair hearing. 

2. The Commission’s order granting intervener a com¬ 
parative hearing with appellant for the license of Sta¬ 
tion WJBW was erroneous and arbitrary in that it de¬ 
prived appellant of substantive and procedural rights 
acquired by reason of the hearing held upon his applica¬ 
tion prior to the filing of intervener’s application. 

3. The orders appealed from are the result of erro¬ 
neous, arbitrary and capricious action in that the Com¬ 
mission has refused to consider appellant’s application 
for construction permit to install a new transmitter and 
other new equipment and has refused to consider evidence 
of appellant’s purpose and plans in that regard. 
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4. The orders appealed from are the result of erro¬ 
neous, arbitrary and capricious action in that the! Com¬ 
mission has refused to consider evidence of a violation 
by intervener of Section 310 (b) of the Communications 
Act of 1934, as amended. The violation complained of 
might well be found to disqualify intervener as a per¬ 
mittee or licensee of the Commission. The Commission’s 
action denying appellant’s petition to reopen the Record 
(second petition) was taken without affording appellant 
a hearing or oral argument. 

5. The decision reached by the Commission is the 
result of erroneous, arbitrary and capricious action in 
that the Commission failed to consider all of th^ evi¬ 
dence, failed to weigh other qualifications, specifically 
finances and programming, of appellant in reaching a 
decision that appellant was not qualified to remain a 
licensee of WJBW, and in that the Commission failed to 

I 

consider on a comparative basis the applications of appel¬ 
lant and intervener, and failed to find that appellant is 
qualified to receive a renewal of his license. 


V. 


SUMMARY OF ARGUMENT 


I. 

i 

I 

Section 409 (a) of the Communications Act provides 
for oral argument at the request of a party to a hearing. 
This is but a statutory affirmation of the requirement of 
the Due Process Clause of the Fifth Amendment to the 
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Constitution of the United States. Where a party’s only 
opportunity to be heard before those who are to decide 
his case is upon oral argument, such argument is essential 
to a full and fair hearing. Appellant has been denied a 
full and fair hearing because of the Commission’s refusal 
to hear oral argument by counsel of his choice. 

n. 

Litigants before the Federal Communications Commis¬ 
sion are entitled to be heard throughout every stage of 
a proceeding by counsel of their own choice. This right 
to be heard by counsel of choice is fundamental to our 
system of law. The Commission’s denial of appellant’s 
requests for continuance of the oral argument before the 
Commission has deprived appellant of his right to be 
represented by counsel of choice. The Commission’s action 
in this regard was arbitrary and capricious because ap¬ 
pellant’s counsel was given only eight days notice of the 
date scheduled for argument upon a record that had taken 
five years to complete. It is for appellant alone to decide 
whether a particular counsel’s appearance in his behalf 
is necessary. Neither the Commission nor this Court can 
decide that question. 


EX 

The Commission’s Rules provide that any person filing 
an application that is mutually exclusive with another ap¬ 
plication already designated for hearing will be consoli¬ 
dated for comparative hearing only if the application in 


question is filed at least twenty days prior to thb com¬ 
mencement of hearing on the prior application. The 
Rules are definitive of established Commission policy con¬ 
sistently followed in the past. The hearing on appellant’s 
application had commenced approximately three years 
before intervener’s application was filed and was desig¬ 
nated for comparative hearing. The Rules of the! Com¬ 
mission then in effect did not provide for a twenty day 
cut-off date, but the policy of the Commission tlien in 
effect was exactly the same as it is under the present 
rules in cases where a hearing has commenced before an 
application is filed mutually exclusive with the applica¬ 
tion in hearing. The Commission’s action in designating 
intervener’s application for hearing with appellant’s ap¬ 
plication was, therefore, arbitrary and deprived appellant 
of rights acquired by virtue of the prior hearing upon his 
application. 


Section 309 (a) of the Communications Act require^ that 
the Commission grant a hearing upon an application before 
denying it. By its action in refusing to consider Appel¬ 
lant’s application for construction permit to install new 
equipment and in retiring said application to its pending 
file, the Commission has effectively denied the application 
without hearing. Such action is beyond the power bf the 
Commission. 
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y. 

The Commission's action in denying appellant's peti¬ 
tion to reopen the record to show his plans with respect 
to the installation of new equipment was taken without 
due process of law. The Commission is required to allow 
a licensee an opportunity to comply with applicable rules 
and regulations before destroying a private interest. 
Since appellant has been refused a renewal of his license 
solely on the ground of past violations of rules and stand¬ 
ards of good engineering practice relating to the technical 
operation of his equipment, the Commisison’s refusal to 
consider his plans for operation during the succeeding li¬ 
cense period was arbitrary and capricious. Basic prin¬ 
ciples of fairness and equity require that the Commission 
afford appellant a full hearing. 

VL 

The Commission's refusal to consider evidence of inter¬ 
vener’s unfitness to become a licensee by reason of her 
deliberate violation of Section 310 (b) of the Communica¬ 
tions Act was erroneous. The proffered evidence of inter¬ 
vener’s lack of the necessary qualifications may well have 
altered the Commission's final decision refusing appellant 
a renewal of license. Moreover, since appellant was not 
afforded a hearing or oral argument upon his petition 
to reopen the record to show intervener's violation of 
Section 310 (b) of the Act and to argue the consequent 
effect of such violation, the Commission’s decision in this 
case is void. 
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vn. 

i 

The Commission's failure to consider the evidence 
offered by appellant in explanation of his violations of 
technical rules and standards, and its failure to weigh 
the evidence of applicant's qualifications other than tech¬ 
nical was arbitrary and capricious and voids the decision 
refusing appellant a renewal of license. Had thej Com¬ 
mission properly considered the evidence of record it 
would have been required to make findings and conclu¬ 
sions favorable to appellant and thence would have had 
to compare appellant's and intervener's qualifications 
before reaching a final decision. 


VI. 

i 

ARGUMENT 

A. The Commission Was Required to Permit Appellant 
to Be Represented by Counsel of His Own Choice Inuring 
His Sole Opportunity to Appear Before the Commissioners 
Who Were to Decide His Case. Appellant Has, Therefore, 
Been Denied a Full and Fair Hearing, Contrary to Section 
409 (a) of the Communications Act of 1934, as Amended, 
and Has Been Denied Due Process of Law Guaranteed 
by the Fifth Amendment to the Constituiton of the United 
States. 

Section 409 (a) of the Communications Act of 1934, as 
amended, provides in part that “In all cases heard by 
an examiner, the Commission shall hear oral arguments 

i 

i 

i 

I 

I 

I 

i 

1 
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on request of either party” (App. 46). This section 
of the Communications Act is a statutory affirmation of 
a right essential to the fulfillment of the requirements of 
a full and fair hearing under the due process clause of 
the Fifth Amendment to the Constitution of the United 
States. Oral argument is essential to a fair and full 
hearing, particularly where it represents the only oppor¬ 
tunity for a party to appear before the members of an 
administrative agency who are to decide the questions 
of law and fact presented by the case. Morgan v. United 
States, 304 U. S. 1. 

The right of a party or litigant to be represented by 
counsel of his own choice is fundamental in Anglo-Ameri¬ 
can law. In Powell v. Alabama, 287 U. S. 45, the Supreme 
Court said: 

“If in any case, civil or criminal, a state or fed¬ 
eral court were arbitrarily to refuse to hear a party 
by counsel, employed by and appearing for him, it 
reasonably may not be doubted that such a refusal 
would be a denial of a hearing and, therefore, of due 
process in the Constitutional sense ”. (p. 69). 

This right to have counsel of choice is guaranteed to all 
persons in criminal procedings by the Sixth Amendment 
to the Constitution of the United States and to all liti¬ 
gants by the Fifth Amendment to the Constitution of the 
United States and by constitutional or statutory provisions 
in civil and criminal cases in almost every state of the 
Union. This right of a litigant to be represented by coun¬ 
sel of his own choice is a right which is guaranteed during 
every stage of a proceeding. Kerling v. G. W. Van Dusen 
& Company, 109 Minn. 481, 124 N. W. 235. The Rules and 
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i 

Regulations of the Commission recognize this right; Sec¬ 
tion 1.711 of the Commission’s Rules provides that: 

“Any person appearing before the Commission or 
any of its representatives may be heard in person 
and may be accompanied, represented and advised by 
counsel.” 

i 

and Section 1.716 provides that: 

“Each attorney representing a party to any pro¬ 
ceeding shall enter his appearance in duplicate pn the 
form prescribed for the purpose by the Commission 
prior to participating in such proceeding, which ap¬ 
pearance shall be made a part of the record. ”i 

i 

Pursuant to Section 1.854 of the Commission’s |Rules 
and Regulations (App. 53), exceptions to the Commis¬ 
sion’s proposed decision were filed by appellant and oral 
argument was requested before the full Commission. On 
February 9,1948, the Commission scheduled oral argument 
for February 17, 1948. Thus, counsel for appellant was 
given eight days notice of the date of his required attend¬ 
ance before the Commission. Section 1.387 of the Commis¬ 
sion’s Rules and Regulations (App. 48) provides iu part 
that: 

“The Commission will attempt, when possible, to 
give at least 30 days advance notice of a hearing.” 

i 

This section of the Commission’s Rules relates generally 
to the Commission’s procedure when a case has been desig¬ 
nated for hearing. However, it indicates the intention of 
the Commission to comply with the minimum require¬ 
ments of due process by giving reasonable notice of the 
date of hearings. Oral argument is a form of hearing 
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just as important and essential to the trial of the case 
as the actual submission of evidence and examination of 
witnesses. 

Appellant, on February 10, 1948, filed a petition to 
reopen the record and continue the date set for oral argu¬ 
ment. The Commission denied appellant’s petition on the 
next day. On February 12, 1948, one day later, counsel 
for appellant made a telegraphic request to the Com¬ 
mission for continuance of oral argument and on Feb¬ 
ruary 13, 1948, the Commission denied this request. The 
Commission’s action in denying counsel’s requests for con¬ 
tinuance of the oral argument for which eight days notice 
had been given has effectively deprived appellant of his 
right to a full and fair hearing. The Commission’s action 
also was unusual and unprecedented, since it is the custom 
of the Commission to give at least twenty to thirty days 
notice of the date of an oral argument. 

Section 1.854 of the Commission’s Rules and Regula¬ 
tions, which is based upon Section 409 (a) of the Com¬ 
munications Act, provides in part that: 

“(c) All exceptions and supporting statements 
shall be accompanied by a brief in support thereof, 
and may contain a request for oral argument before 
the Commission. Within 10 days after the filing by 
any party of exceptions to the decisions, any other 
party and the general counsel of the Commission may 
file a reply brief. If no request for oral argument is 
made within said 30-day period all parties shall be 
considered to have waived their right thereto. 

“(d) Within 5 days from the date of filing with 
the Commission of a request for oral argument by 



any party to the proceeding, or the General Counsel 
of the Commission, all other parties to such pro¬ 
ceeding shall file written notice of intention to appear 
and participate in such oral argument. Failure to file 
the written notice shall constitute a waiver ot the 
right to present oral argument.” 

It is submitted that it is an empty compliance with the 
Communications Act of 1934 and the Commission’d, own 
Rules and Regulations to give but eight days notice pf an 
oral argument based upon a record which had taken five 
years to accumulate, and to give counsel but eight jdavs 
to arrange for his appearance. Moreover, since the re¬ 
quest for continuance had been made in order that appel¬ 
lant’s counsel could participate in a gubernatorial cam¬ 
paign in the State of Louisiana, it was the plain j duty 
and obligation of the Commission to honor such request, 
since a denial of the request mean that appellant could 
not be represented at the oral argument by counsel of his 
own choice. 

In Kefling v. G. W. Van Dusen & Company, 109 ikinn. 
481, 124 N. W. 235, the facts were: After a jury was im¬ 
paneled, defendant’s counsel stated that he wished to 
associate with him in the defense an additional counsel. 
Objection was made upon the ground that the jury having 
been already impaneled, no opportunity had been afforded 
the plaintiff for inquiry into the relations which aqy of 
the jurors might sustain toward the new counsel; and yrith- 
out any showing that any relation did in fact exist which 
would render any juror so impaneled unfit to act, the 
trial court refused to permit the new counsel to assist in 
the trial. The court said: 
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“A litigant has the right to be represented by 
counsel of his own choice, and unless for some reason 
the attorney is disqualified from accepting a retainer 
in a particular case, he has, while a duly qualified 
practitioner, the right to appear and act in court 
upon behalf of litigants at any stage of the proceed¬ 
ing. ... in the absence of any showing to the effect 
that Mr. Johnson’s proposed connection with the case 
disqualified any of the jurors, and in the absence of 
any request to be permitted to further examine them, 
we feel that both the defendant and Mr. Johnson 
were denied substantial rights. What the effect was 
wpon the trial, it is impossible to say. We are 
assured in the brief of counsel for defendant that 
his engagements necessitated his absence upon the 
second day of the trial. How much he was, for 
the same reason, forced to hurry the taking of testi¬ 
mony and other proceedings of the trial, we have 
no means of saying; but it is not necessary to go 
further than to find that the defendant was denied a 
substantial right in order to conclude that there must 
be a new trial of the action. ’ ’ (109 Minn, at 483- 

484,124 N. W. at 235-236). (italics supplied). 

In In re Mandett, 69 F. 2d 830, the Court said: 

“. . . we regard it as inimical to good administra¬ 
tion to fasten an attorney on the trustee against his 
will. The relationship between attorney and client 
is highly confidential, demanding personal faith and 
confidence in order that they may work together har¬ 
moniously. Only in the rarest cases should 
the trustee be deprived of the privilege of select¬ 
ing his own counsel, and reasons which make it 
for the best interest of the estate to have the court 
select the attorney over the trustee’s objection should 
appear in the record. In the case at bar, the fact 
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that the firm of attorneys nominated by the trustee 
represented a large creditor of the bankrupt estate 
may have justified the lower court in declining to 
approve their employment, but no reason appears 
why the trustee should not have been allowed to 'nomi¬ 
nate another attorney satisfactory both to himself and 
to the court. In depriving him of this privilege, we 
think there was an abuse of judicial discretion.” 
(p. 831) 

In State v. Myers, 352 Mo. 735, 738, 739, 179 S. W. 2d 
72, 74, the court said: 

i 

“If a defendant has the means to employ counsel, 
he has the right to be represented by a lawyer pf his 
own choosing ... who is going to decide as to whether 
Mr. Farrar’s presence was necessary., the cowrt or 
appellant who employed the lawyer? ... 

“From the questions asked by the trial courtj dur¬ 
ing the examination, it seems to us that the! con¬ 
tinuance was refused because the court deemed the 
defendant to be amply represented by other coijmsel. 
We hold that the trial court erred in denying the 
motion to continue. ’ 9 (italics supplied.) 

Mr. Maurice B. Gatlin, New Orleans counsel, who alone 
has represented appellant throughout the entire proceed¬ 
ings before the Commission, was retained by appellant 
to represent him at the oral argument to be held before 
the Commission. At the time the Commission scheduled 
this case for oral argument, Mr. Gatlin had made impor¬ 
tant previous engagements in New Orleans, and for that 
reason and the shortness of time allowed to prepare for 
argument requested the Commission to continue the argu¬ 
ment. It was prejudicial to appellant for the Commission 
to insist that the argument take place as scheduled,' and 
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to recite in its final decision unverified statements made 
in a pleading opposing the renqest for continuance (Joint 
App. 207). The Commission has, by inference, made it 
appear that Mr. Gatlin was attempting to delay unduly 
the Commission’s decision and should have replied to the 
attack made upon him by the intervener. Counsel know 
of no rule of law which would require Mr. Gatlin to reply 
to a pleading directed against his own motives rather 
than those of the party in interest. In fact, Mr. Gatlin 
was given no time in which to reply, as his request for 
continuance was denied out of hand. Oral argument is 
the only opportunity for the applicant to urge the merits 
of his case before the members of the Commission. If an 
applicant is denied the opportunity to present his case 
through counsel who has represented him from the very 
beginning of the proceedings, and who is his counsel of 
choice, it cannot be said that he has had the hearing 
to which he is entitled under the doctrine that he who 
decides must hear. 

The Commission’s refusal to continue the oral argu¬ 
ment so as to permit appellant to have the opportunity 
of being represented by counsel of his own choice vitiates 
the subsequent action of the Commission in denying his 
application. 
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B. The Commission’s Order Granting Intervener a 
Comparative Hearing With Appellant for the License of 
Station WJBW Was Erroenous, Arbitrary and Capricious 
In That It Deprived Appellant of Substantive and Pro¬ 
cedural Rights Acquired by Reason of the Hearing! Held 
Upon His Application Prior to the Filing of Intervener’s 
Application. 

Secton 1.387 (b) (3) of the Rules and Regulations of the 
Commission provides: 

“ (b) The Commission will on its own motion name 
as parties to the hearing: 

(3) Any person who, prior to the time the Appli¬ 
cation in question was designated for hearing, had 
filed with the Commission a mutually exclusive appli¬ 
cation. Any person filing an application that is mu¬ 
tually exclusive with another applicaton or applica¬ 
tions already designated for hearing will be consoli¬ 
dated for hearing with such other application or 
applications only if the application in question it filed 
at least 20 days before the date on which the hearing 
on the prior application or applications is scheduled. 
If the scheduled date is changed, the date lafet set 
shall govern in determining the timeliness t>f an 
application for purposes of this subsection. |f the 
application is filed after the 20-day period, it vyill be 
dismissed without prejudice and will be eligible for 
refiling only after a decision is rendered by the| Com¬ 
mission with respect to the application or applica¬ 
tions designated for hearing or such applications are 
withdrawn or dismissed.” 

i 

Section 1.724 provides: 

“(a) The Commission, upon motion, or upon its 
own motion, will, where such action will best conduce 
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to the proper dispatch of business and to the ends 
of justice, consolidate for hearing (1) any cases 
which involve the same applicant or arise from the 
same complaint or cause, or (2) and applications 
which by reason of the privileges, terms, or condi¬ 
tions requested present conflicting claims of the same 
nature. 

“(b) Any person filing an application that is mu¬ 
tually exclusive with another application or applica¬ 
tions already designated for hearing will be consoli¬ 
dated for hearing with such other application or ap¬ 
plications only if the application in question is filed 
at least 20 days before the date on which the hearing 
on the prior application or applications is scheduled. 
If the scheduled date is changed, the date last set shall 
govern in determining the timeliness of an applica¬ 
tion for purposes of this subsection. 2 

Therefore, it is clear that if intervener’s application 
had been filed subsequent to the effective date of Section. 
1.387 (b)(3) and Section 1.724 (b) of the Rules, it would 
not have been designated for hearing or have been con¬ 
sidered comparatively with appellant’s application, since 
the hearing on his application commenced three years 
before intervener’s application was filed. 3 

At the time intervener’s application was filed and was 
designated for hearing, Sections 1.387 (b) (3) and 1.724 
provided as follows: 

“Sec. 1.387 (b)(3) Any person who, prior to the 
time the application in question was designated for 


2 Present Sections 1.387 (b) (3) and 1.724 became effective on December 
2, 1946. Appendix, 49, 53. 

3 The Commission has given a rigorous interpretation to these sections 
of the Rules in Loganport Broadcasting Corporation, et al., 4 R. R. 188. 
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hearing, had filed with the Commission a mutually 
exclusive application. Persons filing mutually exclu¬ 
sive applications after the application in question has 
been designated for hearing will be named as parties 
only if the Commission in its discretion deemS such 
action advisable. 

“Sec. 1.724 Petitions to consolidate.—The Commis¬ 
sion, upon motion, or upon its own motion, will, fwhere 
such action will best conduce to the proper dispatch 
of business and to the ends of justice, consolidate for 
hearing (a) any cases which involve the same applicant 
or arise from the same complaint or cause, or (b) any 
applications which by reason of the privileges, terms, 
or conditions requested present conflicting claijns of 
the same nature.” 


The Commission had contended prior to the decision of 
the Supreme Court in AsJibacker Radio Corporation v. 
Federal Communications Commission, 326 U. S. 327j, that 
it was not required to give comparative consideration to 
mutually exclusive applications. The Supreme Coqrt, in 
that case, held that the Commission could not grant sp* ap¬ 
plication without hearing and simultaneously designate a 
mutually exclusive application for hearing. Prior |o the 
Court’s decision in the AsJibacker case, the Commission, 
relying upon the doctrine expressed by the Supreme Court 
in Federal Communications Commission v. Pottsville 
Broadcasting Company, 309 U. S. 134, followed consistently 
the policy of refusing to hear in a comparative proceeding 
an applicant whose application was filed subsequent to the 
commencement of a hearing upon an application mutually 
exclusive therewith. This policy has not been changed. 
The AsJibacker case required the Commission to change its 
Rules and policy in one respect only. Whereas, prior 
thereto, the Commission had not only refused to consolidate 
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applications for hearing where a hearing had already been 
commenced before another application was filed, but had 
also refused to consolidate, in some instances, mutually ex¬ 
clusive applications where no action had been taken and no 
hearing had been held on either application, now the Rules 
make it clear that the Commission will grant a compara¬ 
tive hearing upon mutually exclusive applications if one 
application is filed at least 20 days prior to the commence¬ 
ment of hearing upon the other. The Commission’s policy 
is made clear in its recent decision in Wichtex Broadcast¬ 
ing Company, et aL, 3 R. R. 1049, 1051, in which the Com¬ 
mission, in interpreting the Ashbacker case, said: 

“We do not believe, and the petitioner does not seem 
to contend, that the Commission is required by any 
legal doctrine to give to a newly filed application com¬ 
parative consideration with a pending mutually ex¬ 
clusive application which has already been heard. It 
must follow, therefore, that the petitioner’s contention 
that he has a right to be heard on a comparative basis 
with the mutually exclusive Wichtex application under 
the doctrine of the Ashbacker decision is based on the 
fact that, between the conclusion of the hearing on, 
and the grant of, the Wichtex application, the Com¬ 
mission for a time considered the application of Wich¬ 
tex and KTOK to be mutually exclusive, and, as a re¬ 
sult of that determination, consolidated the two appli¬ 
cations for a comparative hearing after reopening the 
record in the hearing theretofore held on the Wichtex 
application. 

“We feel that the petitioner’s contention is without 
merit. When the Commission decided in this case that 
the Wichtex and KTOK applications were mutually 
exclusive, it decided only that proper procedure re¬ 
quired a comparative hearing of the two applications 
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and indicated this decision by issuing appropriate or¬ 
ders. When, upon the basis of further data an<j[ more 
advanced engineering standards, it appeared that the 
Wichtex and KTOK applications were not anld had 
never been in fact, mutually exclusive, the ComiVission 
properly revised the procedural steps to be followed 
by severing, on April 30, 1947, the application of 
KTOK and allowing the Wichtex application to revert 
to its former status as an application which had been 
heard; thereupon, it became proper to grant the KTOK 
application without hearing and to grant the Wichtex 
application on the record made at the separate hearing 
held May 1, 1946. Under these facts, insofar as peti¬ 
tioner’s application is concerned, the doctrine bf the 
Ashbacker decision has no application.” 4 

It is clear that the action of the Commission in consoli¬ 
dating appellant’s application for hearing with interven¬ 
er’s application is inconsistent with the established policy 
and procedure of the Commission, constitutes an ab^ise of 
the Commission’s discretion and is, therefore, arbitrary 
and capricious. Appellant had acquired substantive and 
procedural rights, by virtue of the first hearing and the 
three years that had elapsed before intervener filed her 
aplication, of which he was deprived when intervener was 
allowed to enter the case, cross-examine petitioner Is wit¬ 
nesses and present testimony in conflict with that pf her 

4 See also Dissenting Opinion of Commissioner Durr in Van Curler 
Broadcasting Corporation, 3 R. R. 941, 944. Commissioner Durr said: 
“To withhold decision on the Van Curler application in order to invite the 
filing of competing applications for the facilities of WOKO is pot only 
in violation of Section 1.387 (b) (3) of the Commission's Rules and Regu¬ 
lations, but is contrary to the course of procedure which the Commission 
consistently followed prior to the adoption of such section of the Rules.” 
(italics supplied.) The majority of the Commission felt that th£ pecul¬ 
iar circumstances involved in the WOKO case required that an exception 
be made to the Rule. 
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ex-husband, despite the fact that she had appeared as a 
witness for appellant at the initial hearing upon his appli¬ 
cation. Furthermore, in almost every instance in the past, 
the Commission, after hearing, has decided that the public 
interest would be served best by renewing the licenses of 
stations on the representations of the licensees that there 
would be improvements in the technical operation of the 
stations. 5 The fact that an applicant for the facilities of 
WJBW was allowed to participate in the renewal proceed¬ 
ings in this case has certainly prejudiced appellant’s chance 
of obtaining a similar decision from the Commission. 

C. The Orders Appealed From Are the Result of Erro¬ 
neous, Arbitrary and Capricious Action in That the Com¬ 
mission Has Refused to Consider Appellant’s Application 
for Construction Permit to Install a New Transmitter and 
Other Equipment and Has Refused to Consider Evidence 
of Appellant’s Purpose and Plans in That Regard, Con¬ 
trary to Section 309 (a) of the Communications Act and 
Contrary to the Due Process Clause of the Fifth Amend¬ 
ment to the Constitution. 

Sections 301, 304, 307(d) and 309(b) of the Communi¬ 
cations Act, (App. 42-43) make it clear that a license can 
acquire no right to the use of a frequency paramount to 
the regulatory power of the United States. However, it 
is equally clear that the authority of the Commission, which 
administers this regulatory power, must be exercised with 


5 See, e. g., In the Matter of Metropolitan Broadcasting Corporation, 
et al., 8 F. C. C. 557; In re Application of WDSV, Inc., et al., 10 F. C. C. 
124; In the Matter of Lee E. Mudgett, 8 F. C. C. 227; In re Application 
of Central Broadcasting Company, et aL, 3 R. R. 183. 
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proper regard to the safeguards of due process qf law. 
Ashbacker Radio Corporation v. Federal Communications 
Commission, 326 U. S. 327; Federal Communications Com¬ 
mission v. National Broadcasting Company (KOA), et al., 
319 U. S. 329; Yankee Network, Inc. v. Federal Communi¬ 
cations Commission, 71 App. D. C. 11,107 F. 2d 212} L. B. 
Wilson, Inc. v. Federal Communications Commission, No. 
9434 (decided April 12,1948); WJR, The Goodwill Station, 
Inc. v. Federal Communications Commission, No. 9464 (de¬ 
cided October 7, 1948). In the Yankee Network cas$, this 
Court said: 

“A radio broadcast station is valueless without a 
license to operate it. It is equally apparent that the 
granting of a license by the Commission creates a 
highly valuable property right, which, while limited in 
character, nevertheless provides the basis upon which 
large investments of capital are made and largej com¬ 
mercial enterprises are conducted. As it is the pur¬ 
pose of the Act to secure the use of the channels of 
radio communication by private licensees under a com¬ 
petitive system, those licensees must be protected in 
that use, not merely from unlicensed stations arid un¬ 
licensed operators, but from improper activities of li¬ 
censed stations and operators and from arbitrary ac¬ 
tion by the Commission, itself, in the exercise of its 
regulatory power.’’ (p. 217) 

The Commission is also required to act with regard to 
the Congressional purpose before private rights are de¬ 
stroyed. In Churchill Tabernacle v. Federal Communica¬ 
tions Commission, 81 App. D. C. 411, 160 F. 2d 244j, this 
Court said: 

I 

“For in ordinary fairness, the Federal Communica- 

i 

i 

i 
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tions Commission . . . owes the duty to exhaust all 
possible avenues of compliance with the Congressional 
, purpose before requiring complete destruction of the 
private interest ’’ (p. 248) 

The private interest there referred to was the interest of a 
non-licensee. It is much more the duty of the Commission 
to administer the Communications Act in such a manner as 
to avoid destruction of the rights and interests of a li¬ 
censee. In this case, the Commission has failed to exhaust 
all avenues of compliance with the law. 

The related actions of the Commission in refusing ap- 
. pellant a hearing upon his application for construction 
\ permit to install new equipment, in denying his petition 
for joint consideration of that application with his renewal 
of license application, and in denying his first petition to re¬ 
open the record to show his plans to install new equipment 
violate Section 309(a) of the Communications Act and de¬ 
prive appellant of the protection of due process of law. 

Section 309(a) of the Communications Act provides that: 

“If upon examination of any application for a sta¬ 
tion license or for the renewal or modification of a sta¬ 
tion license the Commission shall determine that public 
interest, convenience, or necessity would be served by 
the granting thereof, it shall authorize the issuance, 
renewal or modification thereof in accordance with 
said finding. In the event the Commission upon exami¬ 
nation of any such application does not reach such 
decision with respect thereto, it shall notify the appli¬ 
cant thereof, shall fix and give notice of a time and 
place for hearing thereon, and shall afford such appli¬ 
cant an opportunity to be heard under such rules and 
regulations as it may prescribe.’’ 
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By its action in refusing to hear appellant upon his con¬ 
struction permit application, denying appellant’s petition 
for joint consideration of his said application with his 
renewal of license application, and in retiring that appli¬ 
cation to the pending files, the Commission indirectly, but 
nonetheless effectively, has denied the application Without 
hearing. Similarly the action of the Commission iiji deny¬ 
ing appellant an opportunity to be heard in the renewal 
proceeding with respect to his plans to operate Station 
WJBW from a new location and with new equipment has 
• deprived appellant of the opportunity to show that he 
would be a qualified licensee for the succeeding license 
period. The Commission’s decision refusing to grant ap¬ 
pellant a renewal of license rests solely upon the ground 
that appellant has been guilty of violations of regulations 
and standards of good engineering practice, technical in 
nature, regarding the maintenance and operation of j equip¬ 
ment. In such circumstances, the Commission’s refusal to 
consider evidence of appellant’s intent, purpose, and plans 
to rectify the conditions which led to the violation^ leads 
inexorably to the conclusion that the action of the Commis¬ 
sion was arbitrary and capricious. A direct refusal by a 
licensee to correct operating conditions which lead to or 
constitute violations of Commission Rules mighty in a 
proper case, justify proceedings by the Commission to re¬ 
voke a license. That is not the case here. The Comipission 
has chosen to examine into the qualifications of an appli¬ 
cant for renewal of license. Basic principles of fairness 
and equity require at the least that such applicant be given 
a full opportunity to show how he proposes to operate 
during the next license period. No more material or rele- 
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vant evidence can be offered or imagined than the evidence 
appellant proffered in this case. The Commission’s refusal 
to permit such evidence to be introduced into the record 
makes its subsequent action in denying the renewal of li¬ 
cense application void. 

D. The Commission Was Required to Consider the 
Proffered Evidence of Intervener’s Violation of Section 
310 (b) of the Communications Act and to Afford Appel¬ 
lant a Hearing Upon His Second Petition to Reopen the 
Record. 

Section 310(b) of the Communications Act provides that: 

“The station license required hereby, the frequen¬ 
cies authorized to be used by the licensee, and the 
rights therein granted shall not be transferred, as¬ 
signed, or in any manner either voluntarily or involun¬ 
tarily disposed of or indirectly by transfer of control 
of any corporation holding such license, to any person, 
unless the Commission shall, after securing full in¬ 
formation, decide that said transfer is in the public 
interest, and shall give its consent in writing.” 

The second petition of appellant to reopen the record re¬ 
cited that Mrs. Carlson, the intervener, had attempted to 
seize possession of Station WJBW and to operate it with¬ 
out the consent of the Commission. It recited specifically 
that on March 8, 1948 (after the Commission’s proposed 
decision, but before its final decision herein) Mrs. Carlson 
filed a suit in the District Court for the Parish of Jeffer¬ 
son, Louisiana, requesting that Station WJBW be seized 
and a sequestrator appointed to administer the affairs of 
the station. The court did in fact appoint the sheriff to 
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employ an administrator “to operate the business of said 
radio station”. Appellant immediately obtained a Release 
of the seizure by furnishing bond. 6 

The Commission’s order of April 22, 1948, denying the 
petition, recites that: 

“With regard to the events which allegedly oc¬ 
curred subsequent to the oral argument herein, such 
alleged newly discovered evidence is not germane to 
and, if proved, could not alter the Commissions Pro¬ 
posed Decision herein, since it concerns legal! issues 
arising out of the previous marital status of the! appli¬ 
cants and disputed private rights in the physical and 
financial assets of Station WJBW incident thereto, 
over which the Commission has asserted no jurisdic¬ 
tion and which are properly the subject of thje local 
law of the State of Louisiana”. (Joint App. ^03) 

Sestion 310(b) of the Communications Act makes it man¬ 
datory for the Commission to exercise at all times cdmplete 
jurisdiction over station licenses. The act forbids any 
transfer or assignment, voluntary or involuntary, of any 
of the rights granted to a licensee. The events occurring 
subsequent to the oral argument vitally affected the! status 
of the license of WJBW and the right to operate the sta¬ 
tion. There has been a direct and deliberate violation of 
Section 310(b) of the Act by an applicant (the intervener) 
who was found by the Commission in a proposed decision 
to be qualified to become a licensee. The action of Mrs. 
Carlson, the intervener, serves to demonstrate her unfit¬ 
ness to become a licensee of the Commission. Hjad the 

Commission considered the evidence proffered by appel- 

i 

6 The petition is set forth in full in the Joint Appendix at 1 pp. 189 
to 201. 
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lant, it might well have reached a different conclusion than 
it did reach in denying appellant’s application and in 
granting Mrs. Carlson’s application. It is not necessary, 
nor would it be proper, for this Court to rule that the Com¬ 
mission’s final decision would have been changed, but, on 
the other hand, it is not possible for this Court to decide 
that the final decision would not have been changed if the 
Commission had considered the evidence offered since the 
public interest, convenience and necessity do not require 
the Commission to deny appellant’s application. Thus, the 
Commission’s action denying appellant’s second petition 
to reopen the record is arbitrary in that it deprived appel¬ 
lant of an opportunity to show that intervener was unquali¬ 
fied to become a licensee, with the result that the Commis¬ 
sion might have reached a different conclusion upon the 
merits of appellant’s case. 

The initial question presented to the Commission by ap¬ 
pellant’s second petition to reopen the record was: Is an 
applicant, and a permittee, who has knowingly violated a 
provision of the Communications Act qualified to become a 
licensee? The Commission has refused to answer this 
question on the ground that it is immaterial. The Com¬ 
mission in its Memorandum Opinion and Order of August 
2,1948, denying appellant’s application for rehearing said: 

“Moreover, such alleged new evidence of Mrs. Carl¬ 
son’s unfitness is in any event immaterial and irrele¬ 
vant to the question of applicant’s qualifications since 
the final order of the Commission in this case refused 
to renew Charles C. Carlson’s license on the sole 
ground that his past unsatisfactory conduct showed 
his unfitness to be a licensee, irrespective of compara¬ 
tive considerations”. (Joint App. 275) 
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This decision was reached without affording appellant a 
hearing of any kind. So long as the Commission ljad not 
reached a final decision, and so long as a final decision, 
when reached, did not absolutely bar appellant as a licen¬ 
see by necessity of law, to decide a question of law yithout 
granting a hearing or oral argument is beyond the! power 
of the Commission. This Court said in L. B. Wilson j Inc. v. 
F. C. C. f No. 9434, decided April 12,1948, 

“Nothing in the Communications Act or in anjv judi¬ 
cial construction thereof of which we are awabe indi¬ 
cates that it was the intention of Congress that the 
Commission should exercise its primary jurisdiction 
on questions of fact only, and on mixed questions of 
fact and law or questions of law alone. We think the 
Act, rightly viewed, contemplates hearings by the 
Commission in the first instance on all such questions.” 

And in WJR, The Goodwill Station, Inc. v. F. C. C., No. 
9464, decided October 7,1948, this Court said: 

“It has been so long taken for granted by bourts 
that the due process clause guarantee of hearing before 
decision includes hearing upon questions of law as well 
as upon questions of fact, and it has been so long 
taken for granted that hearings on questions of law in¬ 
clude hearings on such questions arising under demur¬ 
rers, and the practice of courts to grant such hearings 
has been of such long standing, that there is little au¬ 
thority concerning the requirements of due procjess in 
these respects. There has been no need for litigants 
to obtain rulings in support of the right of hearing on 
questions of law when opportunity to be heard oA such 
questions has not been denied. Dartmouth College v. 
Woodward, 4 Wheat, 518, '581 (U. S. 1819) (Webster’s 
argument), and Galpin v. Page, 18 Wall. 350,368 (U. S. 
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1873), cited in the Wilson case, sufficiently attest that 
an essential element of due process is an opportunity 
to be heard before the reaching of a judgment, that 
judgment without opportunity to be heard is judicial 
oppression. Londoner v. Denver, 210 U. S. 373 (1908), 
Morgan v. United States, 304 U. S. 1 (1938), Erie R. 
Co. v. Paterson, 79 N. J .L. 512, 76 Atl. 1065 (1910), 
also cited in the Wilson case, attest that the due pro¬ 
cess guarantee of hearing includes an opportunity for 
argument.” 

Appellant respectfully submits that the action of the 
Commission in denying his second petition to reopen the 
record is another instance of arbitrary action which has 
pervaded the proceeding in this case. In addition, this 
action was taken without affording appellant a hearing in 
violation of due process of law and the Communications 
Act. 

E. The Commission’s Action in Denying Appellant’s 
Application for Renewal of License Was Erroneous, Arbi¬ 
trary and Capricious Because the Commission Failed to 
Weigh the Qualifications of Appellant Other Than Tech¬ 
nical, Failed to Consider Appellant’s and Intervener’s 
Applications on a Comparative Basis, and Failed to Find 
That Appellant Is Qualified to Receive a Renewal of 
License. 

In its Findings of Fact, the Commission has recited in 
minute detail the violations by appellant of its Rules and 
Regulations and Standards of Good Engineering Practice 
(Joint App. 210-236). The Commission concedes that sub¬ 
stantially these violations relate to the technical operation 
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of Station WJBW (Joint App. 204-206). Appellant con¬ 
cedes that most of the violations occurred. The question 
before this Court, however, is, whether conceding the viola¬ 
tions to have occurred as charged, the Commission was 
justified, without more, in concluding that appellant has 
demonstrated his unfitness to continue further in the op¬ 
eration of Station WJBW. It is submitted that ihe an¬ 
swer to that question must be no for the following reasons. 

Appellant has operated Station WJBW for thje past 
twenty-two years. The record in this proceeding, covering 
a period of five years, is devoid of a single complaint from 
the public, and it is the public interest which must be Served 
by the Commission and by appellant. No one has been in¬ 
jured by the technical violations of the Commission’^ Rules 
and Standards. On the other hand, appellant has sfyown a 
complete willingness and readiness to correct the condi¬ 
tions which have led to the violations. The Commission 
has refused absolutely to consider appellant’s application 
to install completely new equipment and to move his [trans¬ 
mitter site. It has also refused to consider evidence 
proffered by appellant of his purpose and plans to pstall 
such new equipment. (See Argument C, supra.). Ii} addi¬ 
tion, the Commission has given little, and in most instances 
no consideration to the evidence which appellant presented 
in explanation of his violations. It has failed to make any 
conclusions from its Findings of Fact with reference to 
appellant’s financial qualifications or the program service 
which he has rendered in the past and proposes to gender 
in the future. It has failed to weigh these latter qualifica¬ 
tions against the discrepancies in the technical operation of 
Station WJBW. Finally, it has failed to take into cjmsid- 
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j eration the fact that broadcasters during the war, and 
' during the period when the violations occurred, found it 
1 extremely difficult, and in some cases, impossible to main¬ 
tain their equipment in first class and required condition. 
, The Co mmi ssion is peculiarly cognizant of this situation 
since it, together with the War Production Board and the 
Defense Communications Board, was charged with the re¬ 
sponsibility of conserving critical materials during the late 
war. 

1 In its decision, the Commission has made extremely 
brief references to some of the explanations offered by 
appellant for his violations of certain Buies and certain 
Standards of Good Engineering Practice. These refer¬ 
ences are buried in the footnotes to the decision (Joint 
App. 211-236). 

It is impossible in this brief to discuss all of the evidence 
offered by appellant. As a typical example, however, the 
following will demonstrate the arbitrary refusal of the 
Commission to consider the evidence of record. The Com¬ 
mission has made lengthy findings of fact concerning “Vio¬ 
lations of Regulations Requiring Suitable Facilities for 
Welfare and Comfort of Operators”. (Joint App. 218). 
In the footnotes to these findings, the Commission pointed 
out the following explanations offered by appellant: 

1. “ . . . but the applicant testified that on the oc¬ 

casion of the inspector’s visit the outhouse was filled 
with material for repairing the outhouse which ‘had 
given way on one side’ and that ‘the material was left 
overnight (Joint App. 219). 

2. “ . . . Carlson responded by affidavit: ‘The wa¬ 
ter pipe was broken by contractors digging up streets 
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for a housing project by our transmitter. This pipe 
was broken on two previous occasions during ^he past 
30 days and on a different place each time, and [we have 
had to get a plumber to repair it. It was broken by 
outsiders for the third time the day before thei inspec¬ 
tion and a plumber was not available until th^ follow¬ 
ing day when it was repaired. All this is due ^o hous¬ 
ing projects and construction of streets’.” (Joint 
App. 219). 

3. “ ... his response . . . stated: ‘Eveity effort 
has been made to have the proper repairs mad^, but by 
reason of the labor shortage, such efforts have not been 
successful. Efforts are continuing, and in addition a 
new transmitter site is being sought for submission to 
the Commission for approval, at which site it i|s hoped 
that more modern facilities will be available’.” (Joint 
App. 221). 

i 

The record shows the following to be the situation: The 
transmitter of Station WJBW is located in pasture coun¬ 
try. When the Commission first insisted (in 1940) upon 
better facilities for the operators, the only practical means 
was an outhouse. At the time of the hearing in 1943, no 
sewerage facilities were as yet available. Carljson at¬ 
tempted to secure permission from the City and th4 Water 
Board to tie in with the water main and finally arrajnged to 
build a cesspool. Even though he was faced with aj fine by 
the City of New Orleans, he built a pipe line to th^ trans¬ 
mitter house and connected it with the city water mains. 
At the time of the hearing in 1946, lavatory and toilet facili¬ 
ties inside the transmitter house were installed. 4- sewer 
had been installed, but it could not be connected because 
of the impossibility of obtaining the required material as 
it was necessary to obtain a priority which could only be 
had for veterans’ housing. This latter testimony wjas sup- 
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ported by the witnesses Gatlin and Newman. (Joint App. 
32, 33, 46-48, 107-109, 124, 141-144). The whole of this 
testimony is unrefnted in the record. Bather than demon¬ 
strating appellant’s unfitness to continue the operation of 
Station WJBW, the evidence shows the complete willing¬ 
ness and the constant attempts of appellant to provide suit¬ 
able facilities for the welfare of his operators. 

Appellant’s explanations of other violations are set 
forth in the Joint Appendix at pages 31-52, 73-77, 86-87, 
103-126, 134-13S. A reading of this testimony in the light 
of the Commission’s decision makes it clear that the Com¬ 
mission has disregarded it. Since most of this testimony 
is unrefuted, the Commission is required to consider it and 
to make findings of fact with respect thereto. The failure 
so to do leads inevitably to the conclusion that the decision 
of the Commission is arbitrary and capricious. 

In Federal Communications Commission v. WOKO, Inc. 
329 U. S. 223, the Supreme Court held that the Commission 
was justified in refusing a renewal of license where stock 
ownership had been wilfully concealed and misrepresented 
over a period of years and that judicial discretion could not 
be substituted for administrative discretion. In the Court’s 
opinion, the mere fact of wilful concealment of stock own¬ 
ership, per se, justified the conclusion that the applicant 
was disqualified as a licensee and could not be relied upon 
to operate a station in the public interest. In this case, 
there has been no deception practiced upon the Commission 
and no concealment of any fact. In and of itself, the mere 
fact that certain technical rules of the Commission have 
been violated cannot justify the conclusion that an appli¬ 
cant for renewal of license is unfit. Such a holding would 
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be a non sequitur and would completely nullify thje statu¬ 
tory provisions guaranteeing a hearing to all applicants. 
The Commission must act in accordance with the statutory 
standard of what is in the public interest, convenience or 
necessity. Unless the Commission is able to find ffom the 
facts that the public interest requires the denial of an ap¬ 
plication by reason of an extant condition which precludes 
the possibility of the public interest being served, i.e., in 
the sense that such condition of itself would justify the de¬ 
nial, it must weigh and consider all of the evidence* and in 
a case where there are competing applicants it miist give 
comparative consideration to the applications. C£. Sim¬ 
mons v. Federal Communications Commission, 79 App. 
D. C. 264,145 F. 2d 578. 

I 

The violations of rules and standards complained of by 
the Commission occurred between February 9, 1940, and 
January 21, 1946. During most of this period, materials 
for the construction and maintenance of broadcast) equip¬ 
ment were in very critical supply. A national emergency 
was proclaimed by the President on May 27, 1941 (P roc. 
No. 2487). On February 23,1942, the Commission issued a 
statement of policy and procedure in which it said: * (App. 
55) j 

j 

“The requirements of the armed services haye cre¬ 
ated a shortage of the critical materials and skilled 
personnel required for the construction, operation, and 
maintenance of radio broadcast stations. This must 
inevitably affect plans for the increase or improve¬ 
ments of broadcast facilities.’’ 

On April 27, 1942, the Commission issued a statement of 
policy and procedure in which it said: (App. 58) 
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“Since the adoption of the Commission’s Memoran¬ 
dum Opinion of February 23,1942, ... it has become 
increasingly apparent that further restrictions upon 
the use of materials and skilled personnel for the con¬ 
struction and operation of radio broadcast stations are 
necessary. . . . the Commission has adopted a policy 
to grant no application for an authorization involving 
the use of any materials to construct or change the 
transmitting facilities of any standard . . . broadcast 
station.” 

On August 11, 1943, the Commission issued a supplemental 
statement of policy in which it stated that new local broad¬ 
cast stations (100 or 250 watts power) would be authorized 
in a city where no station is located provided the applicant 
could show that all required materials, except vacuum 
tubes, may be obtained without priority assistance. Prior¬ 
ity assistance could be obtained from the War Production 
Board only if that agency were satisfied that a direct con¬ 
tribution to the vrar effort was clearly indicated. (App. 
60). To the same effect were the Commission’s policy 
statements of January 26,1944 and January 16,1945 (App. 
62, 64). These various so-called “freeze orders” promul¬ 
gated by the Commission made it impossible for a station 
to better its facilities. The requirements of the armed 
services placed a severe strain upon available manpower, 
especially with respect to personnel experienced in elec¬ 
tronics. Appellant realized that in order to place WJBW 
in first class operating condition, it would be necessary to 
change his transmitter location and install new equipment. 
He attempted to accomplish this end by filing an applica¬ 
tion for construction permit, the application which the 
Commission refused to consider. In addition, he evinced 
a firm purpose at all times to correct discrepancies in the 





41 


I 


technical operation of Station WJBW. Under all of the 
circumstances of this case, it is submitted that bo other 

i 

conclusion can be reached than that the Commission’s ac¬ 
tion has been arbitrary in that it has failed to gibe appel¬ 
lant the hearing to which he is entitled under the j Commu¬ 
nications Act and due process of law. 

i 

CONCLUSION ! 

I 

i 

! \ 

For the reasons herein stated, the decisions and orders 
appealed from are contrary to law, and void, erroneous, 
arbitrary and capricious. The case should be reversed and 
remanded to the Commission. 

i 

j 

Respectfully submitted, 

Philip M. Baker 
Charles E. Thompson 
1411 Pennsylvania Ave., N.W. 
Washington 4, D. C. 

Cownsel for Appellant 

Maurice B. Gatlin 
1232 Canal Bank Building 
New Orleans 12, Louisiana 

Of Coimsel for Appellant 
Nov. 15,1948 
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APPENDIX 

THE SECTIONS OF THE COMMUNICATIONS ACT 
OF 1934, AS AMENDED, WHICH ARE PERTINENT 
TO THIS APPEAL ARE: 

Sec. 301. It is the purpose of this Act, among other 
things, to maintain the control of the United States over 
all the channels of interstate and foreign radio transmis¬ 
sion; and to provide for the use of such channels, but not 
the ownership thereof, by persons for limited periods of 
time, under licenses granted by Federal authority, and no 
such license shall be construed to create any right, beyond 
the terms, conditions, and periods of the license. No per¬ 
son shall use or operate any apparatus for the transmission 
of energy or communications or signals by radio (a) from 
one place in any Territory or possession of the United 
States or in the District of Columbia to another place in 
the same Territory, possession, or district; or (b) from any 
State, Territory, or possession of the United States, or 
from the District of Columbia to any other State, Terri¬ 
tory’, or possession of the United States; or (c) from any 
place in any State, Territory, or possession of the United 
States, or in the District of Columbia, to any place in any 
foreign country or to any vessel; or (d) within any State 
when the effects of such use extend beyond the borders of 
said State, or when interference is caused by such use or 
operation with the transmission of such energy, communi¬ 
cations, or signals from within said State to any place be¬ 
yond its borders, or from any place beyond its borders to 
any place within said State, or with the transmission or re¬ 
ception of such energy, communications, or signals from 
and/or to places beyond the borders of said State; or (e) 
upon any vessel or aircraft of the United States; or (f) 
upon any other mobile stations within the jurisdiction of 
the United States, except under and in accordance with this 
Act and with a license in that behalf granted under the pro¬ 
visions of this Act. 
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Sec. 304. No station license shall be granted jiy the 
Commission until the applicant therefor shall have signed 
a waiver of any claim to the use of any particular fre¬ 
quency or of the ether as against the regulatory power of 
the United States because of the previous use of the same, 
whether by license or otherwise. 

Sec. 307 (d) No license granted for the operation of a 
broadcasting station shall be for a longer term than three 
years and no license so granted for any other class pf sta¬ 
tion shall be for a longer term than five years, and piy li¬ 
cense granted may be revoked as hereinafter provided. 
Upon the expiration of any license, upon application there¬ 
for, a renewal of such license may be granted from time to 
time for a term of not to exceed three years in the case of 
broadcasting licenses and not to exceed five years jin the 
case of other licenses, but action of the Commission with 
reference to the granting of such application for tjhe re¬ 
newal of a license shall be limited to and governed by the 
same considerations and practice which affect the granting 
of original applications. 

I 

Sec. 309 (a) If upon examination of any application 
for a station license or for the renewal or modification of 
a station license the Commission shall determine thajt pub¬ 
lic interest, convenience, or necessity would be served by 
the granting thereof, it shall authorize the issuance, re¬ 
newal, or modification thereof in accordance with said 
finding. In the event the Commission upon examination of 
any such*application does not reach such decision with re¬ 
spect thereto, it shall notify the applicant thereof, shall fix 
and give notice of a time and place for hearing thereof, and 
shall afford such applicant an opportunity to be heard un¬ 
der such rules and regulations as it may prescribe. 

(b) Such station licenses as the Commission may grant 
shall be in such general form as it may prescribe, bup each 
license shall contain, in addition to other provisions, a 
statement of the following conditions to which such license 
shall be subject. 
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(1) The station license shall not vest in the licensee any 
right to operate the station nor any right in the use of the 
frequencies designated in the license beyond the term 
thereof nor in any other manner than authorized therein. 

(2) Neither the license nor the right granted there¬ 
under shall be assigned or otherwise transferred in viola¬ 
tion of this Act. 

(3) Every license issued under this Act shall be subject 
in terms to the right of use or control conferred by section 
606 hereof. 

Sec. 310 (b) The station license required hereby, the 
frequencies authorized to be used by the licensee, and the 
rights therein granted shall not be transferred, assigned, 
or in any manner either voluntarily or involuntarily dis¬ 
posed of, or indirectly by transfer of control of any cor¬ 
poration holding such license, to any person, unless the 
Commission shall, after securing full information, decide 
that said transfer is in the public interest, and shall give 
its consent in writing. 

Sec. 402. (b) An appeal may be taken, in the manner 
hereinafter provided, from decisions of the Commission to 
the Court of Appeals of the District of Columbia in any of 
the following cases: 

(1) By any applicant for a construction permit for a 
radio station, or for a radio station license, or for renewal 
of an existing radio station license, or for modification of 
an existing radio station license, whose application is re¬ 
fused by the Commission. 

Sec. 402 (c) Such appeal shall be taken by filing with 
said court within twenty days after the decision com¬ 
plained of is effective, notice in writing of said appeal and 
a statement of the reasons therefor, together with proof of 
service of a true copy of said notice and statement upon 
the Commission. Unless a later date is specified by the 
Commission as part of its decision, the decision complained 
of shall be considered to be effective as of the date on which 
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public announcement of the decision is made at the office 
of the Commission in the city of Washington. The Com¬ 
mission shall thereupon immediately, and in any event not 
later than five days from the date of such service upon it, 
mail or otherwise deliver a copy of said notice of appeal to 
each person shown by the records of the Commission to be 
interested in such appeal and to have a right to intervene 
therein under the provisions of this section, and shall at 
all times thereafter permit any such person to inspect and 
make copies of the appellant’s statement of reasons for 
said appeal at the office of the Commission in the city of 
Washington. Within thirty days after the filing of said 
appeal the Commission shall file with the court the origi¬ 
nals or certified copies of all papers and evidence presented 
to it upon the application or order involved, and also a like 
copy of its decision thereon, and shall within thirty days 
thereafter file a full statement in writing of the fac^s and 
grounds for its decision as found and given by it, ^nd a 
list of all interested persons to whom it has mailed or 
otherwise delivered a copy of said notice of appeal. 

Sec. 405. After a decision, order, or requirement has 
been made by the Commission in any proceeding, any party 
thereto may at any time make application for rehearing 
of the same, or any matter determined therein, and itj shall 
be lawful for the Commission in its discretion to grant 
such a rehearing if sufficient reason therefor be mgde to 
appear: Provided, however, That in the case of a decision, 
order, or requirement made under title III, the; time 
within which application for rehearing may be made! shall 
be limited to twenty days after the effective date thereof, 
and such application may be made by any party or any 
person aggrieved or whose interests are adversely affected 
thereby. Applications for rehearing shall be governed by 
such general rules as the Commission may establish^ No 
such application shall excuse any person from complying 
with or obeying any decision, order, or requirement of the 
Commission, or operate in any manner to stay or post- 
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pone the enforcement thereof, without the special order 
of the Commission. In case a rehearing is granted, the 
proceedings thereupon shall conform as nearly as may be 
to the proceedings in an original hearing, except as the 
Commission may otherwise direct; and if, in its judgment, 
after such rehearing and the consideration of all facts, 
including those arising since the former hearing, it shall 
appear that the original decision, order, or requirement 
is in any respect unjust or unwarranted, the Commission 
may reverse, change, or modify the same acordingly. Any 
decision, order, or requirement made after such rehearing, 
reversing, changing, or modifying the original determina¬ 
tion, shall be subject to the same provisons as an original 
order. 

Sec. 409 (a). Any member or examiner of the Com¬ 
mission, or the director of any division, when duly desig¬ 
nated by the Commission for such purpose, may hold 
hearings, sign and issue subpoenas, administer oaths, exam¬ 
ine witnesses, and receive evidence at any place in the 
United States designated by the Commission; except that 
in the administration of title III an examiner may not 
be authorized to exercise such powers with respect to a 
matter* involving (1) a change of policy by the Com¬ 
mission, (2) the revocation of a station license, (3) new 
devices or developments in radio, or (4) a new kind of 
use of frequencies. In all cases heard by an examiner the 
Commission shall hear oral arguments on request of either 
party. 

ADMINISTRATIVE PROCEDURE ACT 

Sec. 10. Except as far as (1) statutes preclude judicial 
review or (2) agency action is by law committed to agency 
discretion— 

(a) Right of Review.—Any person suffering legal 
wrong because of any agency action, or adversely affected 
or aggrieved by such action within the meaning of any 
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relevant statute, shall be entitled to judicial review thereof. 

(b) Form and Venue of Action.—The form of pro¬ 

ceeding for judicial review shall be any special statutory 
review proceeding relevant to the subject matter in any 
court specified by statute or, in the absence or inadequacy 
thereof, any applicable form of legal action (including 
actions for declaratory judgments or writs or prohibitory 
or mandatory injunction or habeas corpus) in any icourt 
of competent jurisdiction. Agency action shall be subject 
to judicial review in civil or criminal proceeding^ for 
judicial enforcement except to the extent that prior, ade¬ 
quate, and exclusive opportunity for such review is pro¬ 
vided by law. S 

(c) Reviewable Acts.—Every agency action made re- 
viewable by statute and every final agency action for 
which there is no other adequate remedy in any court shall 
be subject to judicial review. Any preliminary, procedural, 
or intermediate agency action or ruling not directly re- 
viewable shall be subject to review upon the review of 
the final agency action. Except as otherwise expressly 
required by statute, agency action otherwise final shall 
be final for the purposes of this subsection whether or 
not there has been presented or determined any applica¬ 
tion for a declaratory order, for any form of reconsider¬ 
ation, or (unless the agency otherwise requires by rule 
and provides that the action meanwhile shall be inopera¬ 
tive) for an appeal to superior agency authority. 

(d) Interim Relief.—Pending judicial review any 
agency is authorized, where it finds that justice scf re¬ 
quires, to postpone the effective date of any action taken 
by it. Upon such conditions as may be required and to 
the extent necessary to prevent irreparable injury, eyerv 
reviewing court (including every court to which a ease 
may be taken on appeal from or upon application for j cer¬ 
tiorari or other writ to a reviewing court) is authorized 
to issue all necessary and appropriate process to postpone 
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j the effective date of any agency action or to preserve 
status or rights pending conclusion of the review proceed¬ 
ings. 

(e) Scope of Review.—So far as necessary to decision 
and where presented the reviewing court shall decide all 
, relevant questions of law, interpret constitutional and 

• statutory provisions, and determine the meaning or appli- 
. cability of the terms of any agency action. It shall (A) 

compel agency action unlawfully withheld or unreasonably 

• delayed; and (B) hold unlawful and set aside agency 
? action, findings, and conclusions found to be (1) arbitrary, 
j capricious, an abuse of discretion, or otherwise not in 

accordance with law; (2) contrary to constitutional right, 
power, privilege, or immunity; (3) in excess of statutory 
jurisdiction, authority, or limitations, or short of statutory 
right; (4) without observance of procedure required by 
law; (5) unsupported by substantial evidence in any case 
subject to the requirements of sections 7 and S or other- 

• wise reviewed on the record of an agency hearing pro¬ 
vided by statute; or (6) unwarranted by the facts to the 
extent that the facts are subject to trial de novo by the 
reviewing court. In making the foregoing determinations 
the court shall review the whole record or such portions 
thereof as may be cited by any party, and due account shall 
be taken of the rule of prejudicial error. 

COMMISSION RULES AND REGULATIONS IN¬ 
VOLVED 

Sec. 1.3S7 Procedure when case is designated for hear¬ 
ing.—(a) When an application has been designated for 
hearing, the Secretary of the Commission will mail a writ¬ 
ten notice to the applicant setting forth the action of the 
Commission designating the application for hearing, to¬ 
gether with such statement of the Commission’s reasons 
therefor as shall be appropriate to the nature of the ap¬ 
plication. In addition, notice of hearing involving mat- 
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ters under part I of title III of the act will be given by 
publishing the notice of hearing in the Federal Register. 
The Commission will attempt, when possible, to give at 
least 30 days advance notice of a hearing. In order to 
avail himself of the opportunity to be heard, the applicant, 
in person or by his attorney, shall, within 15 days <$f the 
mailing of the notice of designation for hearing by the 
Secretary, file with the Commission, in triplicate, a written 
appearance stating that he will appear and present evi¬ 
dence on the issues specified in the statement of reasons 
furnished by the Commission on such date as may be | fixed 
for the hearing. In cases involving applications fqr fa¬ 
cilities other than AM broadcast, FM broadcast, interna¬ 
tional broadcast, or television, the applicant shall sgbmit 
with his appearance an additional copy of his application 
and supporting documents. 

j 

(b) The Commission will on its own motion naifie as 
parties to the hearing: 

(1) Any existing licensee or holder of an outstanding 

construction permit who, if the application were granted, 
would suffer electrical interference within his normally 
protected contour as prescribed by the Commission’s Rules 
and Regulations. j 

(2) Any existing licensee or holder of an outstanding 
construction permit whose license or construction permit 
would have to be modified or revoked, or whose application 
for renewal of license would have to be denied, ifj the 
application in question w T ere granted. 

(3) Any person who, prior to the time the application 
in question was designated for hearing, had filed witlt the 
Commission a mutually exclusive application. Any person 
filing an application that is mutually exclusive with anqther 
application or applications already designated for hearing 
will be consolidated for hearing with such other applica¬ 
tion or applications only if the application in question is 
filed at least 20 days before the date on which the hearing 


50 


on the prior application or applications is scheduled. If 
the scheduled date is changed, the date last set shall gov¬ 
ern in determining the timeliness of an application for 
purposes of this subsection. If the application is filed 
after the 20-dav period, it will be dismissed without preju¬ 
dice and will be eligible for refiling only after a decision 
is rendered by the Commission with respect to the appli¬ 
cation or applications designated for hearing or such ap¬ 
plications are withdrawn or dismissed. 

(4) In order to avail himself of the opportunity to be 
heard, any person named as a party pursuant to this sub¬ 
section shall, within 15 days of the mailing of the notice 
of his designation as a party, file with the Commission, 
in person or by attorney, a written appearance in tripli¬ 
cate, stating that he will appear and present evidence on 
the issues specified in the notice of hearing. 

Sec. 1.387(b)(3) (effective prior to December 2, 1946 ). 

Any person who, prior to the time the application in 
question was designated for hearing, had filed with the 
Commission a mutually exclusive application. Persons 
filing mutually exclusive applications after the applica¬ 
tion in question has been designated for hearing will be 
named as parties only if the Commission in its discretion 
deems such action advisable. 

Sec. 1.390 Petitions for reconsideration or for rehear¬ 
ing.—(a) Where an application has been granted with¬ 
out a hearing, any person aggrieved or whose interests 
would be adversely affected thereby may file a petition 
for reconsideration of such action. Such petition must be 
filed with the Commission within 20 days after public 
notice is given of the Commission’s action in granting the 
application. Such petition will be granted if the petitioner 
shows that: 

(1) Petitioner is an existing licensee or permittee and 
a grant of the application would require the modification, 



51 


revocation, or nonrenewal of his license or construction 
permit; or 

(2) That petitioner is an existing licensee or perrliittee 
and a grant of the application would cause interference to 
his station within the normally protected contour as pre¬ 
scribed by applicable Rules and Regulations; or 

(3) At the time the application was granted, petitioner 
had a mutually exclusive application pending beforp the 
Commission; or 

(4) A grant of the application is not in the public 
interest. 

(b) Where an application has been granted or denied 
after hearing, petitions for rehearing may be filed within 
20 days after public notice is given of the Commission’s 
action in granting or denying the application. Petitions 
for rehearing by persons not parties to the Commission’s 
hearing will not be granted unless good cause is shoWn as 
to why it was not possible for such person to participate 
earlier in the Commission’s proceeding. 

i 

(c) Where a petition for reconsideration or for rehear¬ 
ing is based upon a claim of electrical interference wjithin 
the normally protected contour of an existing station! or a 
station for which a construction permit is outstanding 
such petition must be accompanied by an affidavit lof a 
qualified radio engineer which shall show either by refer¬ 
ence to the Commission’s Standards of Good Engineering 
Practice or to actual measurements made in accordance 
with the methods prescribed by the Commission’s Stand¬ 
ards of Good Engineering Practice that electrical inter¬ 
ference will be caused to the station within its normally 
protected contour. If the claim of interference is not 
based upon actual measurements made in accordance |with 
the Standards of Good Engineering Practice, it maj' be, 
controverted by affidavit containing results of actual meas- 
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urements made in accordance with the Standards of Good 
Engineering Practice. 

(d) Any opposition to a petition for reconsideration 
or rehearing may be filed within 10 days after the filing 
of such petition. 

(e) Petitions for reconsideration or rehearing filed 
under this section may request (1) reconsideration, either 
in cases decided after hearing or in cases of applications 
granted without hearing; (2) reargument; (3) reopening 
of the proceeding; (4) amendment of any finding; or (5) 
such other relief as may be appropriate. Such petition 
shall state specifically the form of relief sought and, sub¬ 
ject to this requirement, may contain alternative requests. 
Each such petition shall state with particularity in which 
respect the decision, order or requirement or any matter 
determined therein is claimed to be unjust, unwarranted, 
or erroneous, and with respect to any finding of fact must 
specify the pages of record relied on. Where the petition 
is based upon a claim of newly discovered evidence, it must 
be accompanied by a verified statement of the facts relied 
upon, together with the facts relied on to show that the 
petitioner, with due diligence, could not have known or 
discovered such facts at the time of the hearing. 

(f) The filing of a petition for reconsideration or re¬ 
hearing shall not excuse any person from complying with 
or obeying any decision, order, or requirement of the Com¬ 
mission, or operate in any manner to stay or postpone the 
enforcement thereof. However, upon good cause shown 
the Commission may stay the effectiveness of its order or 
requirement pending a decision on the petition for rehear¬ 
ing. 

Sec. 1.711 Appearances.—Any person appearing before 
the Commission or any of its representatives may be heard 
in person and may be accompanied, represented and ad¬ 
vised by counsel. 
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Sec. 1.716 Appearance blanks.—Each attorney repre¬ 
senting a party to any proceeding shall enter his appear¬ 
ance in duplicate on the form prescribed for the purpose 
by the Commission prior to participating in such proceed¬ 
ing, which appearance shall be made a part of the record. 

i 

Sec. 1.724 Petitions to consolidate.—(a) The Corpmis- 
sion, upon motion, or upon its own motion, will, -vfhere 
such action will best conduce to the proper dispatch of 
business and to the ends of justice, consolidate for hearing 
(1) any cases which involve the same applicant or arise 
from the same complaint or cause, or (2) any applications 
which by reason of the privileges, terms, or conditions 
requested present conflicting claims of the same nature. 

(b) Any person filing an application that is mutually 
exclusive with another application or applications already 
designated for hearing will be consolidated for hearing 
with such other application or applications only if thfe ap¬ 
plication in question is filed at least 20 days before the 
date on which the hearing on the prior application ojr ap¬ 
plications is scheduled. If the scheduled date is changed, 
the date last set shall govern in determining the timeliness 
of an application for purposes of this subsection. 

Sec. 1.724 (effective prior to December 2, 1940 ). 

Petitions to consolidate.—The Commission, upon mo¬ 
tion, or r upon its own motion, will, where such action will 
best conduce to the proper dispatch of business and to the 
ends of justice, consolidate for hearing (a) any cases •vyhich 
involve the same applicant or arise from the same com¬ 
plaint or cause, or (b) any applications which by reason 
of the privileges, terms, or conditions requested present 
conflicting claims of the same nature. 

Sec. 1.854 Exceptions: briefs, requests for oral argu¬ 
ments.—(a) Within 20 days from the date of issuance of 
the Commission's initial decision by the presiding officer, 
or the Commission’s proposed decision (and presiding offi- 
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cer’s recommended decision, if any), the parties to the 
proceeding, and the General Counsel of the Commission, 
may tile a statement in writing setting forth such excep¬ 
tions to said decisions or to any part of the record or pro¬ 
ceeding (including rulings upon all motions or objections) 
as they rely upon. The exceptions shall point out with 
particularity alleged errors in the decisions and shall con¬ 
tain specific reference to the page of the transcript of hear¬ 
ing or exhibit on which the exception is based. Objections 
to the decisions not saved by exception filed pursuant to 
this rule will be deemed to have been abandoned and may 
be disregarded. 

(b) Any party and the General Counsel of the Com¬ 
mission, may within the same 20 days, file a statement in 
support of any decision. All such statements shall be simi¬ 
lar in content and form to a statement of exceptions. 

(c) All exceptions and supporting statements shall be 
accompanied by a brief in support thereof, and may con¬ 
tain a request for oral argument before the Commission. 
Within 10 days after the filing by any party of exceptions 
to the decisions, any other party and the General Counsel 
of the Commission may file a reply brief. If no request 
for oral argument is made within said 30-day period all 
parties shall be considered to have waived their right 
thereto. 

(d) Within 5 days from the date of filing with the Com¬ 
mission of a request for oral argument by any party to the 
proceeding, or the General Counsel of the Commission, all 
other parties to such proceeding shall file written notice 
of intention to appear and participate in such oral argu¬ 
ment. Failure to file the written notice shall constitute a 
waiver of the right to present oral argument. 
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MISCELLANEOUS 

In the Matter of: 

Policy and Procedure for Handling Standard Broadcast 
Applications. 

| 

Memorandum Opinion of February 23,1942 
BY THE COMMISSION: j 

Because of the present war emergency, the Commission 
is called upon to formulate a policy and procedures for 
the future handling of standard broadcast station applica¬ 
tions. The effective conduct of the war is, of eourpe, a 
paramount consideration for all of us. The requirements 
of the armed services have created a shortage of the criti¬ 
cal materials and skilled personnel required for the con¬ 
struction, operation, and maintenance of radio broadcast 
stations. This must inevitably affect plans for the increase 
or improvement of broadcast facilities. 

However it is not clear at this time that the expansion 
of broadcasting should be entirely eliminated for the jura¬ 
tion of the war. For the best war effort* it is important 
that there be adequate broadcast facilities throughout} the 
nation. The three governmental agencies concerned yvith 
this problem—the Defense Communications Board, the 
War Production Board, and the Federal Communications 
Commission—are in agreement that, so far as possible, 
every part of the country should receive a good radio 
service. We have not yet reached that goal. 

It follows that the scarce materials and limited person¬ 
nel available to the broadcast services should be care¬ 
fully conserved to meet this basic need. The public! in¬ 
terest clearly requires such conservation and the Cjom- 
mission must apply the test of public interest in exercising 
its licensing functions. The problem as to materials is 
of course primarily the concern of the War Production 
Board. On January 30, 1942, the Commission announced 
in a press release that at the request of the Defense Cpm- 
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munications Board, pending the adoption of a specific 
policy by that Board and the War Production Board, 
the Co mmi ssion would make no further grants for the con¬ 
struction of stations or authorize changes in existing 
standard broadcast transmitting facilities where all or a 
substantial part of the proposed new primary service area 
already receives primary service from one or more other 
stations. The Defense Communications Board, on Feb¬ 
ruary 12, made its further specific recommendations to 
the Commission and to the War Production Board. 
Cooperating with both those Boards, the Commission has 
now worked out a policy and procedures for the handling 
of new and pending standard broadcast applications. 

Under the policy adopted the Commission will grant no 
standard broadcast station application unless a showing 
is made that: 

1. Construction (if any) pursuant to the grant will not 
involve the use of materials of a type determined by the 
War Production Board to be critical; or 

2. WTiere the application is for new standard broad¬ 
cast station, the station will provide primary coverage 
of an area no substantial part of which already receives 
primary service 1 from one or more standard broadcast 
stations; or 

3. Where the application is for a change in the facili¬ 
ties of an existing standard broadcast station, the change 
will result in a substantial new primary service area no 
substantial part of which is already provided with primary 
service 1 from one or more standard broadcast stations. 

The Federal Communications Commission Standards of 
Good Engineering Practice will be used as a guide in the 
determination of primary service. For the time being; 
requests involving essential requirements for repair or 

1 As here used, “primary services" includes service to be rendered pur¬ 
suant to an outstanding broadcast construction authorization. 
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maintenance will be treated as heretofore. 

Applications not heretofore acted upon which do not fall 
within one of the three described categories will be desig¬ 
nated for hearing upon appropriate issues. In cases j here¬ 
tofore designated for hearing, where notice of issues has 
already been announced, specific issues appropriate ^o the 
new policy will be added. Cases which have already been 
heard will, when necessary to apply the new policy, be 
redesignated for hearing upon issues under this policy. 
Cases in which proposed findings have already been issued 
will be determined as heretofore. 

Applicants who consider that their applications satisfy 
the new requirements may wish to support their applica¬ 
tions by filing a proper petition supported by affidavit set¬ 
ting forth detailed data on this point. 

In cases where an application has heretofore been 
granted subject to approval of a further application to be 
filed by the applicant, such further application will not be 
granted unless the proposal meets the requirement^ set 
forth above, or the applicant has, pursuant to the grant, 
actually commenced construction or made substantial ex¬ 
penditures for materials or equipment prior to the!date 
hereof. 

i 

The Communications Act contemplates that construction 
permits should not be issued or allowed to remain out¬ 
standing where there is no reasonable prospect of pom- 
pletion of the proposed construction within a reasonable 
period of time. Hence, requests for extensions of com¬ 
pletion dates under standard broadcast authorization^ will 
not be granted by the Commission unless the applicant can 
by proper petition show that the proposed construction 
meets the requirements set forth above, or that the appli¬ 
cant has actually commenced construction prior to the date 
hereof and has available all the critical materials j and 
equipment necessary to the completion thereof. However, 
requests for extension of completion dates under authoriza- 
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tions issued in cases where proposed findings are now out¬ 
standing will be granted if the requirements set forth above 
are met, or if the applicant has available all critical ma¬ 
terials and equipment necessary for completion. 

The foregoing requirements may be waived where 
changes in facilities are required to be made by an agency 
of the Federal Government. 

Special policies are now being developed with respect 
to experimental operation, frequency modulation and tele¬ 
vision stations, facsimile, and auxiliary broadcast serv¬ 
ices, taking into account the technical experimental benefits 
to be gained especially insofar as they may assist the war 
effort. Applications involving international broadcast sta¬ 
tions will be considered and acted upon in accordance with 
policies worked out in cooperation with other Govern¬ 
mental agencies concerned with this field. 

9 F. C. C. 353 

In the Matter of: 

Policy and Procedure for the Handling of Broadcast Ap¬ 
plications Exclusive of International, St, Developmen¬ 
tal, High Frequency Experimental and Non-Commer¬ 
cial Educational. 

Memorandum Opinion of April 27,1942 
BY THE COMMISSION: 

Since the adoption of the Commission’s Memorandum 
Opinion of February 23, 1942, concerning policy and pro¬ 
cedure for the handling of standard broadcast applications, 
it has become increasingly apparent that further restric¬ 
tions upon the use of materials and skilled personnel for 
the construction and operation of radiobroadcast stations 
are necessary. Public interest demands that the require¬ 
ments of the armed services be met before materials and 
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skilled personnel can be used for the expansion of existing 
or the construction of new broadcast services. 

On April 16, 1942, the Defense Communications Board 
recommended to the War Production Board and this Com¬ 
mission that there be immediately placed in effect the fol¬ 
lowing policy: 

No future authorizations involving the use of any ina- 
terials shall be issued by the Federal Communications 
Commission nor shall further materials be allocated by 
the War Production Board, to construct or to change the 
transmitting facilities of any Standard, Television, Fac¬ 
simile, Relay or High Frequency (FM, Non-Commercial 
Educational, Experimental) broadcast station. 

Upon consideration of this recommendation, the Com¬ 
mission has adopted a policy to grant no application foij an 
authorization involving the use of any materials to con¬ 
struct or change the transmitting facilities of any stand¬ 
ard, television, facsimile, relay, or high frequency (FM) 
broadcast station. The Commission, however, has de¬ 
ferred action on the recommendation of the Defense Com¬ 
munications Board with respect to experimental high fre¬ 
quency and non-commercial educational broadcast stations. 

Applications filed to meet the requirements of authorisa¬ 
tions heretofore made in the form of conditional grants, 
and applications requesting an extension of time within 
which to complete construction under authorizations here¬ 
tofore made, will not be granted, unless it appears that the 
applicant (1) has made substantial expenditures in con¬ 
nection therewith or actually commenced construction prior 
to the date hereof, and (2) has on hand or available sub¬ 
stantially all materials and equipment necessary to com- 
plete construction. 

This policy shall not preclude the issuance of authoriza¬ 
tions involving essential repairs or replacements for the 
purpose of maintaining existing services; nor shall it pre- 

j 
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elude the issuance of authorizations by the Commission 
for construction of, or changes in, facilities required by 
the Commission or recommended by the head of a war 
agency of the Federal Government. 

For the purpose of carrying this policy into effect, the 
following procedure will govern applications now pending: 
Every applicant who desires to prosecute a pending appli¬ 
cation involving the use of materials to construct or change 
the transmitting facilities of any standard, television, fac¬ 
simile, relay or high frequency (FM) broadcast station, 1 
shall, on or before June 1, 1942, file.with the Commission 
a formal petition embodying a statement of such facts and 
circumstances as he believes would warrant the granting 
of his application in the public interest. The filing of such 
petition will be construed as an indication of the desire of 
the applicant to prosecute his application, and, in the event 
the petition is denied, the application will be designated 
for hearing. Failure of any such applicant to file such 
formal petition on or before June 1, 1942, or such further 
time as the Commission may, upon satisfactory showing 
allow, will be deemed an abandonment of the application, 
and such application will be retired to the closed files of 
the Commission and dismissed without prejudice. 

9 F.C.C. 356 

Supplemental Statement of Policy Concerning Applica¬ 
tions for Permits to Construct or Change Local Chan¬ 
nel Standard Broadcast Stations 

August 11,1943 

Upon consideration of a report and recommendation of 
its Committee on Critical Radio Materials, the Commis¬ 
sion, on August 10, 1943, determined that under certain 
stated conditions it would be in the public interest to 
grant applications for permits involving the use of idle 

1 Includes all such applications filed prior to the date hereof irrespec¬ 
tive of present status. 
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equipment to increase power of 100-watt local chaiinel 
standard broadcast stations to 250 watts and for con¬ 
struction of new 100-watt or 250-watt local channel Sta¬ 
tions. 

Applications for permits to construct new 100-watt ^nd 
250-watt local channel standard broadcast stations in cities 
or towns where no station is located at present and hot 
located in metropolitan districts already served by radio 
stations, and applications to increase power of local chan¬ 
nel stations to 250 watts may be granted upon a satisfac¬ 
tory showing that: 

1. All required materials, except vacuum tubes, n)av 
be obtained without priority assistance. 1 

2. Such applications involve no inconsistencies with 
the Commission’s Rules and Regulations. 

i 

3. Such applications tend toward a fair, efficient and 
equitable distribution of radio service, are consistent with 
sound allocation principles, offer substantial improvement 
in standard broadcast service, and 

i 

4. Such applications are otherwise in the public inter¬ 
est. 

Applications for local channel stations or changes in 
such stations which have been dismissed without prejudice 
pursuant to the policy announced April 27, 1942, may be 
reinstated for consideration in the light of the new cir¬ 
cumstances upon submission of a petition within thirty 
days of this date showing (1) that such application is I in 
conformity with the foregoing enumerated conditions; and 
(2) any and all changes with respect to facts and circum¬ 
stances as represented in the original application. 

9 F. C. C. 369 
_ 

1 The Commission is inf ormed by the War Production Board that 
building construction requires a clearance which may be obtained only 
when that agency is satisfied that a direct contribution toward winnxng 
the war is clearly indicated. (Italics supplied) 
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Supplemental Statement of Policy Concerning Applica¬ 
tions for Permits to Construct or Change Radio Sta¬ 
tions 

January 26, 1944. 

Upon consideration of a further report and recommen¬ 
dation of its Committee on Critical Radio Materials, and 
recommendations of the War Production Board, the Com¬ 
mission on January 18, 1944, determined that a further 
statement should be made with respect to policy in the con¬ 
sideration of applications for authorizations to construct 
or change radio facilities involving the use of materials. 

Present indications are that despite the tremendous ex¬ 
pansion of radio production that has taken place in the 
last 2 years, the large burden on the industry of meeting 
military needs will not permit production of equipment 
for new stations or the expansion of existing stations. 
All orders and practices looking toward the conservation 
of equipment (such as order 107, relating to operation with 
reduced power) should be retained in full force and effect. 
It would not be in the public interest to issue and have 
outstanding permits for authorizations the terms of which 
cannot be met within a reasonable period. 

The Commission will give consideration to the issuance 
of conditional grants upon applications where it is shown 
(1) that a grant will serve an outstanding public need or 
national interest; (2) that the operation proposed is con¬ 
sistent with the provisions of the rules and regulations of 
the Commission and the conditions and standards pre¬ 
scribed in the act; and (3) that, after due consideration 
of the policies and orders of the War Production Board 
and the facts with respect to existence or availability of 
necessary materials, there is reasonable prospect that the 
proposed operation in the vicinity in question can be pro¬ 
vided for without substantial delay. The procedure to be 
employed is as follows: 



(1) When a conditional grant is authorized, applicant 
will be notified to that effect and advised that a permit 
will not be issued until applicant has satisfied the Com¬ 
mission with respect to the following within 90 days *i of 
notice of conditional grant: 

(a) By evidence in writing from the War Production 
Board that any authorization of that board necessary! to 
carry the construction to completion has been obtained or 
that none is required. 

(b) That applicant is. in position to complete all con¬ 

struction necessary to the proposed operation within a 
reasonable period. j 

(c) Acceptance of the grant upon these conditions lias 
been submitted in writing within 20 days of date of notice 
of grant. 

(2) Upon a showing that satisfies the conditions pre¬ 
scribed in the conditional grant, the Commission will issue 
a regular authorization. 

! 

(3) If applicant fails to satisfy the conditions within 
the time allowed, the application will be designated fpr 
hearing or given such further consideration as may be 
found appropriate. 

An applicant desiring any further consideration of an 
application for radio facilities or change in facilities which 
has been dismissed without prejudice pursuant to tbe 
Memorandum Opinion of February 23, 1942, or any ope 
or more of the other statements of policy which have be^n 
issued with regard to equipment, may submit a petition 
for reinstatement of such application within 60 days hereof 
accompanied with amendments and supplemental informa¬ 
tion appropriate to any change in circumstances. 


1 This time may be extended to a maximum of not to exceed 120 days 
from the date of notice of intent to grant upon a satisfactory showing 
that there is reasonable assurance that the conditions can be met in 
the time specified. 
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This statement is not to be construed as an invitation 
for the filing of applications; the policy set forth is in¬ 
tended only to permit grants that will serve an outstanding 
public need or national interest, as indicated in this state¬ 
ment. 

10 F.C.C. 524 

Supplemental Statement of Policy Concerning Applications 
for Permits to Construct New Radio Stations or 
Make Changes in Existing Radio Facilities 

January 16,1945. 

The Commission’s statement of policy of January 26, 
1944, relating to the construction of new radio stations 
and the making of improvements in existing radio facilities, 
is to be interpreted in the light of present conditions, 
which require that all available manpower and critical ma¬ 
terials be devoted to the furtherance of the war program. 

In this connection, the War Production Board has ad¬ 
vised the Commission that: 

Installation of new broadcasting services will be re¬ 
viewed with extreme care. All such applications received 
and showing that the required equipment was on hand were 
approved until the latter part of December. The increas¬ 
ing probem of finding manpower for war industries has 
made it necessary to consider the manpower needed to 
construct, operate, and provide maintenance for additional 
stations. 

It is not felt that the general premise that “broadcasting 
is in the war interest” will longer suffice to support the 
use of manpower and maintenance materials for new sta¬ 
tions. Applications must be critically reviewed from the 
standpoint of available manpower and the need for the 
service to contribute to the war effort. The use of man¬ 
power cannot be approved unless an actual contribution is 
to be made. 
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In view of this, it will be the Commission's policy to 
designate for hearing all applications involving construc¬ 
tion of new standard broadcast stations unless the appli¬ 
cant establishes (1) that the construction will result in 
making service available to a community which does not 
receive primary service from any existing broadcast) sta¬ 
tion and (2) that all requirements of the January 26, 1944, 
statement of policy have been met. 

Applications for changes in existing standard broadcast 
facilities will be handled in the same manner except where 
the change does not involve substantial construction work 
and costs less than $500. 

No change will be made in the Commission’s handling of 
commercial frequency modulation and television applica¬ 
tions which will be kept in the pending tile. 

The full text of the War Production Board’s letter of 
January 16, 1945, is attached. This letter sets fortli the 
War Production Board policies not only with respect to 
broadcast stations, but also with respect to various other 
radio services. 

(Copy) 

January 16, 1945. 

FEDERAL COMMUNICATIONS COMMISSION, 

Room 6149, New Post Office Buildmg, 

Washington 25, D. C. 

SUBJECT: Report to FCC on Critical Materials, j 

Gentlemen: The procedure announced jointly by; the 
Federal Communications Commission and the War Pro¬ 
duction Board on January 26, 1944, has been of benefit to 
not only both agencies concerned, but also to a number of 
applicants wishing to install various types of radio Serv¬ 
ices. It seems advisable to again review conditions to de- 
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terinine if changes in either policy or procedure are ad¬ 
visable. 

The War Production Board has taken and is taking the 
following steps to make available radio equipment for non- 
military use: 

A. An effort has been made to increase the production 
of portablemobile equipment as used by the special and 
emergency services to several times its past production. 
The ultimate goal has not been reached. 

B. A number of planes were made available to the air¬ 
lines in 1944, and an increased number are expected to be 
made available in 1945. It is expected that all these planes 
will be equipped with radio. 

C. Every effort has been made to aid in development 
work. Priorities have been provided for laboratories, and 
aid has been given in all fields of development. Applica¬ 
tion of radio to bus lines, railroads, etc., has been tested 
by several companies. In conjunction with the Federal 
Communications Commission, several broadcast stations 
have received priorities for developmental work in fre¬ 
quency modulation. 

D. The War Production Board has authorized the start¬ 
ing of construction of a number of new broadcasting sta¬ 
tions. Priorities have generally not been provided for 
this purpose. 

Present problems in production to meet military re¬ 
quirements for radio equipment are different and perhaps 
more severe than those problems existing a year ago. The 
two basic problems are materials, and manpower. During 
the last 2 years, problems have shifted to a large extent 
from those of materials to those of manpower. Basically, 
even the problem of materials usually resolves itself to a 
combination of manpower and time necessary for proces¬ 
sing or obtaining more basic raw materials. 
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The problem in procurement of maintenance materials 
for radio transmission and communication may in a gen¬ 
eral way be said to be over. There are only a few specific 
types of tubes and other components which are not obtain¬ 
able on the maintenance rating provided for radio.! It 
should be remembered that this rating is the same rating 
that is used by the Army and Navy to obtain their equip¬ 
ment. In almost every case where such products are in 
short supply, the reason is insufficient manpower to make 
full use of existing production facilities. 

I 

There follows the general attitude now taken by jthe 
WPB toward various radio services: 

(1) Aviation: The WPB is endeavoring to equip all 
planes operating as common carriers with the necesskry 
communication equipment. Some equipment may be avail¬ 
able for other planes used in essential services. 

(2) Special and emergency services: It is expected 
that more equipment will be available for these services 
in 1945. Release of such equipment is no longer restricted 
mainly to police systems, but it is now possible to public 
utilities and other users. The use of such equipment will 
often result in increased efficiency and pay dividends in the 
use of manpower. There will not be enough equipment! to & 
fulfill all requirements from essential public services and 
war industries. 

(3) Marine: A number of boats are being made avail¬ 
able to fisheries. Where possible, these boats will be 
equipped from existing stocks of equipment. No equip¬ 
ment is contemplated for tugs, barges, etc., or for fresh 
water fishing vessels. 

(4) Broadcasting: No provision is made for new 

broadcast facilities. j 

! 

Certain types of changes in facilities may be made with¬ 
out WPB approval. New installations costing less than 
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$500 may be made on shipboard without WPB approval. 
In general, any change not involving construction work 
and costing less than $500, but not requiring the purchase 
of a transmitter or receiver, is allowable. This dollar limit 
is raised to $2,500 in the case of international point-to-point 
stations (which does not include international broadcast¬ 
ing). No radio operator may start construction which will 
cost more than a fixed amount unless he has WPB ap¬ 
proval. In most cases, the limit is $200 for cost of ma¬ 
terials, new equipment, and labor. In general, restrictions 
on the purchase of equipment and materials have not been 
greatly changed during the last year except for the provi¬ 
sion made last September allowing the expenditure of up 
to $500 for a minor capital addition or change not involving 
construction. 

It is felt that in general the WPB will give its approval 
(if necessary') to the installation of equipment on hand for 
two-way communication services. Applications involving 
construction will be reviewed much more critically than in 
the past in an effort to determine the relative value of man¬ 
power involved and services to be rendered to the war 
effort. 

Installation of new broadcasting services will be re- 
* viewed with extreme care. All such applications received 
and showing that the required equipment was on hand 
were approved until the latter part of December. The 
increasing problem of finding manpower for war indus¬ 
tries has made it necessary to consider the manpower 
needed to construct, operate, and provide maintenance for 
additional stations. 

It is not felt that the general premise that “broadcasting 
is in the war interest ’ 9 will longer suffice to support the 
use of manpower and maintenance materials for new sta¬ 
tions. Applications must be critically reviewed from the 
standpoint of available manpower and the need for the 
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service to contribute to the war effort. The use of man¬ 
power cannot be approved unless an actual contribution 
is to be made. 

Very truly yours, | 

(S) John Creutz, Chief, 

Domestic and Foreign Branch\ ? 
Radio and Radar Division, 
WPB Department 4510. 

10 F.C.C. 526 
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STATEMENT OP PACTS 

This is an appeal taken on August 19, 1948, by Charley C. 
Carlson of New Orleans, Louisiana, from a decision and order 
of the Federal Communications Commission, released April 26, 
1948, denying his application for renewal of license for Station 
WJBW, New Orleans, Louisiana, operating on 1230 kc., with 
250 watts power, unlimited time, and granting the application 
of Louise C. Carlson for a construction permit for a station 
in New Orleans to operate on the frequency 1230 kc., with 250 
watts power. On May 14, 1948, Mr. Carlson, the appellant, 
hied an application for Rehearing and Stay Order, which was 
denied by the Commission on July 30,1948. The facts relevant 
to this appeal are as follows: 

On August 14, 1942, Charles C. Carlson filed an application 
for renewal of license of standard broadcast Station WJBW, 
New Orleans, Louisiana (App. 9-11). 1 On August 10, 1943, 
this application was designated for hearing upon issues relating 

1 In this brief references to the printed Joint Appendix appear as (App. 
—) and references to the original record filed with this Court appear as 
(R.—). 

( 1 ) 
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to official notices sent to the licensee of Station WJBW be¬ 
tween the dates February 9, 1940, and December 17, 1943, in¬ 
clusive, of violations of the Commission’s Rules, Regulations 
and Standards, covering ninety-two separate citations (App. 
11-18). After appellant was granted a continuance (R. 21), 
a hearing was then held on November 8, 9, and 10, 1943, in 
New Orleans, Louisiana, and on December 31, 1943, in Wash¬ 
ington, D. C. On March 27, 1944, Mr. Carlson filed his pro¬ 
posed findings with the Commission (R. 587-595). 

Periodic inspections of Station WJBW between January 12, 
1944, and January 21, 1946, resulted in the issuance by the 
Commission to the appellant of 17 additional notices of viola¬ 
tion of the Commission’s Rules, Regulations and Standards 
during that period, involving 26 separate citations. There¬ 
after, the Commission, on June 27,1946, designated appellant’s 
application for renewal for further hearings upon additional 
issues relating to the technical and financial qualifications of 
the appellant to continue operation of the station, the nature 
and character of the program service rendered and proposed 
to be rendered by the applicant, and also relating to the viola¬ 
tions occurring since the previous hearing (App. 88-92). This 
hearing was scheduled for October 10,1946. 

On September 9, 1946, Louise C. Carlson, New Orleans, 
Louisiana, ex-wife of appellant, filed an application for a con¬ 
struction permit to authorize operation of a station on the fre¬ 
quency 1230 kilocycles with power of 250 watts at New Orleans, 
Louisiana (App. 95-97). Thereafter, on September 20, 1946, 
Mrs. Carlson petitioned for a consolidated hearing on her appli¬ 
cation and that of appellant (App. 97-100). No opposition 
to this petition was ever filed by the appellant. On September 
25, 1946, the Commission granted Mrs. Carlson’s unopposed 
petition and designated the consolidated hearing for October 
10, 1946 (App. 101-103). At the request of the appellant 
(R. 605-606), the consolidated hearing was continued until 
November 4, 1946 (R. 607), and was held on November 4, 5, 
and 6, 1946, at New Orleans, Louisiana. 

On May 28, 1947, six months after the hearing record had 
been closed, appellant filed an application for a construction 
permit to change the transmitter location and install a new 
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transmitter and antenna system and, on September 24, 1947, 
petitioned for joint consideration of this application for a new 
construction permit and his application for renewal of licence 
for Station WJBW (App. 167-168). The Commission on Octo¬ 
ber 2, 1947, denied this petition for joint consideration and 
ordered action on the new application held in abeyance pendiijig 
final decision of appellant’s application for renewal of license 
(App. 169-171). 

On December 3, 1947, the Commission adopted a Proposed 
Decision, proposing to deny the application of appellant fbr 
renewal of license of Station WJBW and to grant the applica¬ 
tion of Louise C. Carlson for a construction permit for the same 
facilities (R. 1267-1302). On December 30, 1947, appellant 
filed Exceptions to the Proposed Decision and a Request for 
Oral Argument (R. 1304-1310). The Commission, on Feb¬ 
ruary 9, 1948, scheduled the oral argument for February ll7, 
1948 (R. 1329). 

On February 10, 1948, appellant’s Washington counsel, filed 
a Petition to Reopen the Record to take further testimony and 
continue Oral Argument (App. 171-173). The Commission 
denied this petition on February 11, 1948 (App. 174-170). 
Thereupon Mr. Maurice B. Gatlin, appellant’s New Orleans 
counsel, telegraphed the Commission on February 12,1948, Re¬ 
questing that oral argument be continued until after March 15, 
1948, alleging for the first time that he could not be present in 
Washington on the day set for oral argument (App. 175). 0n 
February 13, 1948, Louise C. Carlson filed an opposition to tRe 
telegraphed petition of Mr. Gatlin (App. 177-183) and the 
Commission, on February 13,1948, denied the telegraphic peti¬ 
tion for continuance of oral argument (App. 176). Thereafter, 
on February 16, 1948, one day before oral argument, the fir|m 
of Fisher, Wayland, Duvall, and Southmayd which had been 
representing the appellant, in Washington, notified the Com¬ 
mission, without explanation, that it had withdrawn from the 
case (App. 184). 

On February 17, 1948, Mr. Harry R. Hill, Mr. Gatlin’s New 
Orleans associate, entered an appearance on behalf of tljie 
appellant (R. 1390) and participated in full oral argument be¬ 
fore the Commission. At that time he also renewed his request 
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for continuance of oral argument, which was refused by the 
Commission (App. 185-189). 

Subsequent to the oral argument, appellant, on March 18, 
1948, filed a second petition with the Commission to reopen , 
the case for further hearing (App. 189-201). The petition 
was denied by the Commission’s Order of April 22, 1948 (App. 
202-203). | 

The Commission’s final decision, denying appellant’s re¬ 
newal application and granting a construction permit to Louise 
C. Carlson, was released April 26, 1948 (App. 204-246). The \ 
denial of appellant’s renewal application was upon grounds in¬ 
dependent of, and apart from, any consideration of the applica¬ 
tion of Louise C. Carlson and, therefore, the Commission did 
not give comparative consideration to the two applications 
(App. 245-246). The Commission found that a grant of the 
application of Louise C. Carlson would be in the public interest 
with detailed findings of fact and conclusions based on the 
record of the hearing (App. 240-242). On May 14, 1948, ap¬ 
pellant filed with the Commission an application for rehearing 
and stay order (App. 248-270). This was denied by the Com¬ 
mission on July 30.1948, in a Memorandum Opinion and Order , 
(App. 272-275). 

Applicant has been, since July 20,1943, and is now operating 
Station WJBW under a temporary license from the 
Commission. 

SUMMARY OF ARGUMENT 

I 

The Commission’s conclusion that a grant of appellant’s ap¬ 
plication for a renewal of its license would not serve the public 
interest was clearly borne out by the findings of fact and the 
evidence in the record upon which these findings are based. 
This evidence discloses that the appellant as a licensee of 
Station WJBW, New Orleans, Louisiana, over a six-year period 
between 1940 and 1946, violated the Commission’s Rules and 
Regulations, the Standards of Good Engineering Practice and 
various regulations of other governmental agencies no less than 
118 times. These violations covered a wide variety of matters 
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not limited to technical matters since they also included mat¬ 
ters relating to the failure of the appellant to abide by various 
wartime orders of the Commission, the Southern Defense Com¬ 
mand, the Third Fighter Command, and the Civil Aeronautics 
Administration, thereby impairing the security regulations and 
the defense precautions of the New Orleans area. The record 
further discloses that despite statements at the time of the 
original hearing that appellant had corrected its deficiencies 
and would operate in the future in accordance with the Com¬ 
mission’s Rules and Regulations, inspections by the Commijs- 
sion over the ensuing two-year period resulted in the discovery 
of an additional 26 violations of the rules of the Commission 
and other governmental agencies. 

The authority of the Commission to deny renewal of a li¬ 
cense to an applicant with such a record has been definitively 
settled by this Court in Greater Kampeska Radio Corporation 
v. Federal Communications Commission , 71 App. D. C. Ill7, 
108 F. 2d 5. Cf. Mester v. United States, 70 F. Supp. 11^, 
affirmed 332 U. S. 749. Where the record of the licensee over 
a period of years shows such a continuous history of viola- 
tions of the Commission’s Rules and Regulations and Stand¬ 
ards of Good Engineering Practice, the Commission is justified 
in concluding that a renewal of its license would not be in 
the public interest because the licensee lacks the minimufii 
“technical” if not the “character” qualifications of a broad¬ 
cast licensee required by Section 308 (b) and 319 (a) of the 
Communications Act. And where the record of the viola¬ 
tions is such as in the present case, the Commission may rea¬ 
sonably reach such a conclusion even though the financial 
standing and program service of the licensee have not been 
questioned. Federal Communications Commission v. WOKO, 
Inc., 329 U. S. 223. 

II 

A. The Commission’s decision to grant intervenor’s motion 
to consolidate the consideration of its application for construc¬ 
tion permit with the mutually exclusive application of appel¬ 
lant for renewal of its station license was clearly a reasonable 
exercise of its discretion under the Communications Act and the 

i 
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Commission’s Rules and Regulations as they then existed. In 
fact, the appellant did not oppose such consolidation at the 
time and never raised the issue until his petition for reconsider¬ 
ation of the final decision. At the time of the motion for con¬ 
solidation, appellant’s application for renewal of license had 
already been designated for further hearing in connection with 
the various violations of the Commission’s rules which occurred 
subsequent to the first hearing in November 1943. The rules 
of the Commission provided that mutually exclusive applica¬ 
tions might be consolidated at the discretion of the Commis¬ 
sion when such consolidation would aid in the efficient admin¬ 
istration of the Commission’s business. Since a hearing on 
one of the two mutually exclusive applications was already 
required, it was clearly a reasonable determination on the part 
of the Commission that a joint hearing of the two applications 
would aid in the prompt dispatch of the Commission’s business. 
Moreover, since the appellant’s application was denied for 
reasons independent of any comparative consideration with the 
application of Mrs. Carlson, appellant was not prejudiced by 
the consolidation. 

B. Refusal of the Commission to consolidate appellant’s 
subsequently filed application for a construction permit to 
modify its license to install new equipment and make certain 
other improvements in the station with the mutually exclusive 
applications of appellant and intervenor for licenses was also 
a reasonable exercise of the Commission’s discretion. The 
application for a construction permit was not filed until six 
months after the record on the applications for licenses was 
closed. No request for consolidation was made until four 
months thereafter. The issue involved in the denial of appel¬ 
lant’s renewal application was not solely whether his existing 
equipment met the standards prescribed by the Commission, 
but rather whether appellant’s long history of violations of 
various Commission Rules and Regulations, many of which had 
nothing to do with the condition of his equipment, was such 
that the Commission could not properly conclude that the 
appellant possessed the minimum requisite qualifications of 
a broadcast licensee. A grant of its application for a construc¬ 
tion permit to improve its existing facilities was therefore nec- 
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essarily contingent upon whether or not the appellant possessed 
the minimum qualifications of a licensee. And the record of 
appellant’s repeated violation of the Rules and Regulations 
of the Commission and other government agencies, subse¬ 
quent to the conclusion of the first hearing and after appel¬ 
lant himself had invited further inspections of his station in the 
light of alleged changed operating conditions, is such that the 
Commission would not have been justified in granting appel¬ 
lant’s renewal application whether or not appellant intended 
to install new equipment and make other improvements in |its 
facilities. 

C. Appellant’s contention that it was deprived of its right 
to be represented by counsel of its own choice at the oral 
argument before the Commission on its exceptions to the pro¬ 
posed decision is completely without merit. Appellant Was 
represented throughout the case, including the oral argument, 
by competent legal counsel and the question raised by the Com¬ 
mission’s denial of its several petitions for continuance of the 
oral argument is not whether appellant was deprived of the 
constitutional right to counsel but rather whether the Com¬ 
mission’s decision to deny the request by counsel for the appel¬ 
lant to continue the oral argument was a reasonable exercise of 
its discretion. It is clear, upon analysis of the circumstances 
under which the several requests for continuance of oral argu¬ 
ment were made, that there was no sound basis for granting 
these requests and that the Commission’s actions in denying 
such requests were entirely reasonable. 


ARGUMENT 

I. The evidence of appellant’s violations of the Commission’s 
rules and regulations and other governmental require¬ 
ments clearly supports the Commission’s findings of fact 
and its conclusion that a grant of appellant’s application 
for renewal of license would not be in the public interest 

j 

In this case the Commission has refused to grant a renewal 
of license for radio station WJBW, New Orleans, Louisiana, to 
the appellant, Charles C. Carlson. This refusal was basted 
upon grounds independent of, and apart from, any consideija- 
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tion of the application of Mrs. Louise C. Carlson, the inter- 
venor here, for the same facilities. The Commission has found 
that appellant’s past operation of the station has been un¬ 
satisfactory and that his failure to comply with the Commis¬ 
sion’s Rules, Regulations and Engineering Standards, as well as 
the requirements of certain other governmental agencies, has 
demonstrated his unfitness to continue further broadcasting 
operations, and that the public interest will not be served by 
granting a renewal of the license. An examination of all the 
facts in the record makes it abundantly clear that the Com¬ 
mission’s findings are supported by the evidence and that the 
conclusion reached was the only logical one under the 
circumstances. 

The violations set forth in the Commission’s Conclusions 
(App. 242-246) as the basis for its decision, were largely, but 
not wholly, concerned with the technical operation of the 
station. The types of violations included excessive frequency 
deviation (App. 130-131), spurious radiation (App. 30, 62), 
audio distortion 2 (App. 23-25, 58, 62-63), excessive carrier 
shift (App. 23, 29), improper percentage of modulation (App. 
20, 29, 63, 156-157) and operation with unauthorized power 
(App. 20, 29, 157). All of these “technical” violations of the 
Commission’s Rules had, as the Commission pointed out in its 
Decision (App. 243), “potential consequences of interference 
to other radio services or may deprive the listening public of 
efficient and adequate radio service.” 

Moreover, the record clearly shows that on numerous occa¬ 
sions the appellant has failed to keep and maintain the pro¬ 
gram and operating logs in the manner required by the 
Commission’s Rules (App. 20, 26, 29, 54,129), failed to provide 
protection for station equipment capable of causing harm to 
employees and others who might come into contact therewith 
(App. 28, 63,153-154), and for a long period of time has failed 
to provide suitable facilities for the welfare and comfort of his 

2 Mr. Theodore Deiler, Inspector in Charge of the New Orleans office of 
the Commission testified that distortion was so bad that during one of 
WJBW’s programs he “couldn’t teU whether it was a saxophone playing 
or a man talking or whether there was violin playing or whether it was 
an organ. In other words it was absolutely undistinguishable” (App. 58). 
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employees, 3 as also required by the Commission’s Rules (App. 
24, 31-32, 150, 154, 156, 160). Furthermore appellant failed 
to make a new determination of the antenna resistance of the 

i 

station under circumstances where the Commission’s Rules 
required such new determination (App. 146-147). And sev¬ 
eral times the station transmitter was placed in operation! or 
tubes changed by persons not authorized to do so (App. 
151-152). 

The above violations would alone have justified the conclu¬ 
sions reached by the Commission in this case, but the appellant 
also violated rules during World War II which particularly 
imperiled national safety. Several times appellant failed to 
comply with the Commission’s Restricted Order No. 2 aind 
orders of the Southern Defense Command by not reporting Re¬ 
ceipt of unscheduled radio silence signals transmitted by key 
station WWL, New Orleans (App. 79, 128, 148-149), and !on 
two separate occasions it operated the station without Au¬ 
thority from the Third Fighter Command (App. 77-78, 149), 
thereby nullifying, to some extent, the protective measures in¬ 
stituted by the military authorities for defense of the New 
Orleans area, and constituting a potential danger to the secu¬ 
rity and safety of the United States (App. 244). Appellant’s 
station is located about five miles from the New Orleans air¬ 
port (App. 139), and, during World War H, a student airport 
was located about three miles from the station (App. 139-14(j)). 
The Commission found that appellant’s operation of the sta¬ 
tion during that period constituted a serious hazard to &ir 
navigation since for substantial periods the antenna towers 
were not properly illuminated (App. 151-152, 154), and, on at 
least one night, the lights were not turned on at all (App. 151|), 
and appellant failed to record that the Civil Aeronautics Aid- 
ministration was notified of these facts as required (App. 129, 
150-151, 154). Furthermore, proper inspections of the lights 
were not held (App. 126-128), nor were the inspections that 
were made recorded nor the times when the Civil Aeronautics 
Administration was notified properly put in the station logs. 

* As late as October 1945 the sanitary conditions at the station were So 
obnoxiously deficient that Vernon W. Bradburry left appellant’s employ 
expressly because of them (App. 161-162). 


i 

l 

i 
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The record clearly demonstrates that the violations of the 
Commission’s Rules, Regulations, and Engineering Standards 
for which a total of 118 citations were made to the appellant, 
did, in fact, occur, 4 and appellant does not seriously contest the 
fact they occurred. Rather appellant has tried to explain away 
the repeated and varied violations and the Commission has 
found these explanations to be inadequate. All told, there were 
ninety-two separate citations of specific violations of the Com¬ 
mission’s Rules made to appellant between February 9, 1940, 
and December 17,1943. In his proposed findings submitted on 
March 27, 1944, after the first hearing before the Commission, 
appellant asserted that the violations were not “willful” and 
asked that further inspections be made (R. 587-595). Pur¬ 
suant to that request, further official inspections were made 
between January 12, 1944, and January 21, 1946, resulting in 
the sending of seventeen additional notices of violations to the 
appellant, involving twenty-six separate citations. 

The authority of the Commission to deny a license renewal 
because of repeated violations of its Rules has been definitively 
settled by this Court in Greater Kampeska Radio Corp . v. Fed¬ 
eral Communications Commission, 71 App. D. C. 117, 108 F. 
2d 5 (1939). In that case an application for renewal of a 
radio broadcast license was denied by the Commission because 
of technical violations of the Commission’s Rules, similar to, 
but less numerous than those involved in the instant case. This 
Court held that the Commission could, in its discretion, deny 
the renewal despite the fact that each violation, by itself, 
would not lead to the inference that the licensee was unfit; that 
the specific violations could not be expected to recur in. the 
future; that they did not show any conscious disposition on the 
part of the licensee to volate the law; that the Commission had 
overlooked similar violations in granting previous renewals; 

* The appellant, thereby, violated that following Rules, Regulations, and 
Standards of the Commission: Sections 2.55, 2.58, 2.82, 3.45, 3.46, 3.51, 3.55, 
3.57, 3.58, 3.59, 3.60, 3.90 (now 3.404), 1.391 (now 1.401), 3.402, 3.407, and 
13.61 as modified by Order 91-C, Paragraph 12 of the Standards of Good 
Engineering Practice, and Restricted Order No. 2 and Orders of the Southern 
Defense Command, as well as Section 317 of the Communications Act of 
1934, as amended (App. 242). 



11 


that there was a definite need for the service being rendered 
and there was no question concerning the efficiency of the exist¬ 
ing transmitter and transmitter system or the suitability of the 
site. Despite the existence of these qualifying factors, this 
Court upheld the denial of the license renewal and said the 
Commission could and should consider: 

* * * the willingness and ability of the licensed to 
comply with the law and with the rules and regulations 
prescribed by the Commission; in order to guarantee so 
far as possible a wholesome policy in management land 
operation. * * * Regulations such as those which 
were frequently violated by the appellant are vitally 
essential to maintenance of adequate radio service and 
reception (71 App. D. C. 119,108 F. 2d. 7). 

! 

In the instant case, the balance sheet is weighted even rnore 
unfavorably against the appellant than in the Greater Kam- 
peska case. Here there were not only violations of Commis¬ 
sion regulations affecting radio service and reception, but | also 
many others of the Commission and other government agencies 
concerning the national defense during the war, safety both 
civilian and military aircraft, protection of highly dangerous 
equipment and persistently inadequate sanitary facilities for 
the personnel of the station. Cf., Mester v. United States, 70 
F. Supp. 118 (E. D. N. Y. 1947), affirmed 332 U. S. 749, in 
which the Courts upheld the right of Commission to consider 
violations of other requirements of law reasonably related to 
the qualifications of applicants to be broadcast licensees, j Ap¬ 
pellant has advanced the peculiar claim that the Commission’s 
conclusions are unreasonable since no one was harmed by his 
violations (Br. 35). But, to the extent this is true, this is the 
equivalent of a defense to a charge of consistently speeding at 
75 miles an hour in a 20 mile zone on the basis that the accused 
party hadn’t yet hit anyone. 

Appellant, in his brief, cites Federal Communications Com¬ 
mission v. WOKO, Inc., 329 U. S. 223 (1946) in an abortive 
attempt to counteract and presumably overrule the Greater 
Kampeska case (Br. 38-39). According to this interpretation 
of the WOKO case, the Supreme Court there asserted that 
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only in cases where deception has been practiced can the Com¬ 
mission deny a renewal where the previous program service 
has been satisfactory. No such inference can be drawn from 
the WOKO decision, which neither expressly nor impliedly 
overrules or limits the sound rule of the Greater Kampeska 
case. Deception by a licensee or applicant is not the only 
reason why such person may lack the requisite qualifications 
of a broadcast licensee. And it is apparent that an existing 
licensee whose record of violations of the Commission’s Rules, 
Regulations, and Standards of Good Engineering Practice is 
such as the appellant’s in the instant case may reasonably be , 
held by the Commission to lack the minimum “technical” if 
not “character” qualifications of a broadcast licensee required 
by Sections 308 (b) and 319 (a) of the Communications Act. 

As has been pointed out, appellant concedes that most of | 
the violations charged did occur, and places his principal reli¬ 
ance upon the excuses he has offered, which he alleges the 
Commission has not adequately considered. This assertion is 
entirely unwarranted and its capriciousness is attested to by 
appellant’s almost complete lack of documentation of the 
charge other than in his statements that the references to his 
excuses in the Commission’s decision were extremely brief 
and “buried in the footnotes” (Br. 36). In fact the Commis¬ 
sion’s consideration of the evidence, including appellant’s nu¬ 
merous explanations and excuses for his negligent course of j 
conduct was extensive and detailed, as shown by its decision 
(App. 204-246), and it cannot be seriously contended that the 
fact that the rejected excuses were considered in extensive foot¬ 
noting rather than in the textual statement of the actual oc¬ 
currences constitutes an overstepping of administrative discre¬ 
tion so as to furnish grounds for reversal of the Commission’s 
decision. 

Heavy reliance is placed by the appellant on the fact that 
a war was going on for part of the time in question and essen¬ 
tial materials and manpower were consequently scarce. But 
appellant’s violations did not occur only during the war and 
the national emergency. They occurred before it, during it, 
and after it was over. Many of the violations, such as failure 
to keep proper logs, the inadequate protection of dangerous 



station equipment and the failure to notify the proper authori¬ 
ties of light failures and the reception of test signals cannot^ be 
attributed to lack of either highly skilled personnel or high 
priority equipment. Moreover, during the war period, itself, 
those regulations concerning national defense and air safety 
should have been religiously adhered to, because of their critical 
importance. Appellant has not claimed, nor can he claim, that 
the effects of the war itself were any more catastrophic on the 
New Orleans area than on any other section of the country. ! It 
was no more difficult to get proper personnel and equipment at 
station WJBW than it was at any other station, and yet these 
other stations did not compile records as patently unsatisfac¬ 
tory as that of WJBW. The only logical conclusion to be 
drawn from the total evidence is that the many discrepancies 
in station WJBW’s performance can be attributed primarily to 
appellant’s mismanagement and not to the nation-wide War 
emergency. 

Appellant further claims the Commission failed to make 
conclusions with reference to his financial qualifications orjhis 
program service (Br. 35). But the Commission did consider 
and make findings on these matters (App. 23&-23S), but found 
that they did not outweigh appellant’s running of the station 
and his violations of the Commission’s Rules. Good program 
service and sound financial status do not preclude the Com¬ 
mission from denying a license renewal on other adequate 
grounds such as the flagrant violations in this case. In Fed¬ 
eral Communications Commission v. WOKO, Inc., 329 U] S. 
223, the Supreme Court expressly held that it was for the Com¬ 
mission to decide in the light of that record, whether it should 
grant a renewal of license to a station with an admittedly good 
record for public service where the record indicated that the 
station in other respects failed to meet the requisite qualifi¬ 
cations of a broadcast licensee, and that the failure of the 
Commission to make specific conclusions concerning the sta¬ 
tion’s program service was, under the circumstances, not! an 
abuse of administrative discretion. The Supreme Court signi¬ 
ficantly went on to say at p. 229: 

And the fact that we might not have made the same jde- 

termination on the same facts does not warrant a substi- 
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tution of judicial for administrative discretion since 
Congress has confided the problem to the latter. 

Similarly in Calumet Broadcasting Co. v. Federal Communi¬ 
cations Commission, 82 App. D. C. 59, 160 F. 2d 285 (1947), 
this Court expressly followed the reasoning of the WOKO case 
in upholding a Commission decision denying a license to an 
applicant who, the evidence showed, had made false representa¬ 
tions to the Commission, even though the applicant was able 
to show a good history of program service in the public interest 
as licensee of a previous station. See, also Greater Kampeska 
Radio Cory. v. Federal Communications Commission, supra. 

II. The procedure followed by the Commission in processing 
appellant’s application was in accordance with the 
Communications Act of 1934, as amended, and did not 
deprive appellant of any rights thereunder or of due 
process of law 

Appellant has placed his principal reliance in this appeal 
on several alleged errors in the procedure followed by the Com¬ 
mission in processing his renewal application, and requests this 
court to reverse the Commission’s decision denying his appli¬ 
cation because of one or more of these alleged procedural mis¬ 
takes. Specifically it is charged that the Commission commit¬ 
ted reversible error in consolidating for consideration in a com¬ 
parative hearing the mutually exclusive applications of appel¬ 
lant and the intervenor, Mrs. Carlson, in refusing subsequently 
to consolidate for joint consideration with its renewal applica¬ 
tion appellant’s application for a construction permit to modify 
its license to install new equipment and make certain other 
changes, and in denying appellant’s several petitions and mo¬ 
tions for a continuance of the oral argument on appellant’s 
exceptions to the proposed decision. 5 Analysis of each of these 

8 In its brief appellant also assigns as error the Commission’s denial of 
his second petition to reopen the record, filed March 18, 1948, after the con¬ 
clusion of the oral argument on the proposed decision, to take evidence on 
the intervenor’s alleged violation of Section 310 (b) of the Communications 
Act, and for certain other reasons (Br. 30-34). This petition of appel¬ 
lant’s (App. 189-201) was denied by the Commission on April 22, 1948, on 
several grounds, that it failed to comply with the provisions of Sections 
1.390 (b) and (e) of the Commission’s Rules prescribing the procedure for 
filing such motions, that the bulk of the allegedly new evidence was known 
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claims makes clear, however, that the Commission’s actions 
challenged by the appellant were in each instance a reasonable 
exercise of administrative discretion authorized by statute, and 
that none of these actions of the Commission prejudiced in 
any substantial way consideration of appellant’s renewal appli¬ 
cation. 

I 

A. The Commission’s consolidation of Mrs. Carlson’s application for a con¬ 
struction permit with appellant’s mutually exclusive application for 
renewal of license was a reasonable exercise of the Commission’s 
authority and did not deprive appellant of any rights 

i 

In his brief, as in his petition for rehearing, appellant alleges 
that the act of the Commission in consolidating Mrs. Carlson’s 
application for construction permit for comparative considera¬ 
tion with the mutually exclusive application of appellant for 
renewal of license was an arbitrary and capricious abuse pf 
the Commission’s discretion which deprived appellant of ac¬ 
quired rights and unfairly prejudiced his chances of receiving 
a renewal of license. The argument, however, is without merit 
as is made clear upon examination of the circumstances sur¬ 
rounding the Commission’s actions. 

—*- 

to appellant at the time he submitted his first petition to reopen the record 
on February 10, 1048, and had largely been presented to the Commission at 
the hearing, oral argument or in the pleadings already filed, and that with 
respect to the events allegedly occurring since the oral argument, the events 
as set forth in the petition, pertain to disputed private rights in the physical 
and financial assets of station WJBW, arising out of the previous marital 
status of the competing applicants, which were properly a matter of state 
law over which the Commission had exerted no jurisdiction, and which wefre 
not germane to the present case (App. 202-208). 

Appellant does not in this appeal object so much to the merits of the 
Commission’s order denying its petition as to the failure of the Commission 
to afford it a hearing or oral argument on the motion before denying it. Apt 
pellant urges that this is required by this Court’s decision in L. B. Wilson, Iiic. 
v. Federal Communications Commission, No. 9434, decided April 12,1948, and 
WJR, The Goodwill Station, Inc., v. Federal Communications Commission, 
No. 9464, decided October 7, 1948. (Appellant states (Br. 31-32) that the 
Commission’s denial of its motion was arbitrary, but does not set forth 
any arguments showing why it believes the reasons advanced by the Com¬ 
mission in its April 22, 194S, Order denying the petition are invalid.) Bpt 
it is clear that the Commission is no more required to hold a hearing or orjstl 
argument before determining whether to exercise its discretion to reopen, 
the previously closed record of a proceeding in which hearings and oral 
argument have already been held than is a court 
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Mrs. Carlson's application for a construction permit was filed 
September 9,1946 (App. 95-97), and her motion to consolidate 
consideration of her application with that of the appellant 
was filed September 20,1946 (App. 97-100). At that time the 
rehearing on appellant's renewal application which had been 
ordered by the Commission on June 27, 1946, to consider the 
additional violations of the Commission's Rules and Regular 
tions and the Standards of Good Engineering Practice which 
had occurred subsequent to the initial hearing in 1943, was 
scheduled to be held on October 10,1946 (App. 88-92). When 
the petition for consolidation of the two applications was filed 
by Mrs. Carlson, no objection to the grant of the motion was 
made by the appellant although service of the motion to con¬ 
solidate had been made on his attorney (App. 100). Accord¬ 
ingly, since a hearing was already scheduled to be held on one 
of the two mutually exclusive applications and since it would 
expedite Commission’s actions on the matter to consolidate the 
hearings on the two mutually exclusive applications and to con¬ 
sider them at the same time, the Commission on September 25, 
granted the motion of Mrs. Carlson and designated the two 
applications to be heard at a consolidated hearing (App. 101- 
103). At the same time, upon request of appellant, the Com¬ 
mission granted a continuance of the hearing for almost a 
month, until November 4,1946, in order to afford the appellant 
ample time to prepare for the consolidated hearing (R. 607). 

This request for additional time in which to prepare for the 
consolidated hearing was the only request made at the time 
by the appellant and, as stated above, was granted by the 
Commission. Neither in the hearing which followed nor at 
any other time until its petition for rehearing of Commis¬ 
sion’s final decision in the case did the appellant object to the 
order of the Commission consolidating the two applications for 
joint hearing. Its objection now is not that the Commission 
violated any of its Rules in so consolidating the two applica¬ 
tions but rather that the Commission had abused its discretion 
and prejudiced the appellant in so doing. It is, however, diffi¬ 
cult to see how any case can be made out for the argument that 
the Commission abused its discretion when it took action 
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which was admittedly not contrary to the then existing Rules, 
and to which appellant did not make any timely objection. 

It is contended by the appellant in its brief that under Sec¬ 
tions 1.387 (b) (3) and 1.724 of the Commission’s Rules,; as 
they now stand, the Commission could not properly order con¬ 
solidation of the two hearings, since a hearing had already 
been held on one of the two applications. But at the time 
the Commission’s consolidation occurred on September 25, 
1946,® the sections in question admittedly did not prohibit the 
consolidation but left the matter to the discretion of the Com¬ 
mission. Thus Section 1.387 (b) (3) of the Commission’s 
Rules then provided that the Commission would, on its own 
motion, name as parties to a hearing: 


Any person who, prior to the time the application in 
question was designated for hearing, had filed with the 
Commission a mutually exclusive application. Persons 
filing mutually exclusive applications after the applica¬ 
tion in question has been designated for hearing will be 
named as parties only if the Commission in its discretion 
deems such action advisable. [Emphasis added.] 


And, Section 1.724 of the Commission’s Rules at the time read 
as follows: 


* * * The Commission, upon motion, or upon!its 
own motion, will, where such action will best conduce 
to the proper dispatch of business and the ends of justice, 
consolidate for hearing (a) any cases which involve 
the same applicant or arise from the same complaint or 
cause, or (b) any applications which by reason of the 
privileges, terms or conditions requested present con¬ 
flicting claims of the same nature. [Emphasis added.] 

And in any event appellant was not prejudiced by the mere 
fact that Mrs. Carlson was a participant in the hearing, since, 
in the discretion of the Commission, under Section 1.388 (b) 
of the Rules, she could have been a participant even had the 
consolidation not been granted. 


* These Sections were amended as of December 2,1946,11 Fed. Reg. 13972. 
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Moreover, it must be remembered that the Commission’s final 
decision granting the application of Mrs. Carlson and denying 
that of the appellant was not based upon any comparative 
consideration of the merits of the two applications. Appel¬ 
lant’s application was rather denied “upon grounds independ¬ 
ent of, and apart from, any consideration of the application of 
Mrs. Louise C. Carlson * * *” (App. 245-246). Instead, 
the Commission found that without regard to the pendency 
of Mrs. Carlson’s application, that of appellant for renewal 
of its station license should be denied because its long rec¬ 
ord of violations of the Rules and Regulations and Stand¬ 
ards of Good Engineering Practice as well as the Rules and 
Regulations of other governmental agencies demonstrated 
conclusively that the appellant was not qualified to continue as 
a radio broadcast license. Thus, since Mrs. Carlson could 
have participated in the hearing on appellant’s application in 
the discretion of the Commission under Section 1.388 (b) of 
the Rules even if her motion for consolidation had been denied, 
the granting of a consolidated motion was a proper exercise 
of the Commission’s discretion and was in no way prejudicial 
to the appellant in the prosecution of his renewal application. 
As this Court has stated in Simmons v. Federal Communica¬ 
tions Commission , 79 App. D. C. 264-265, 145 F. 2d 578-579: 

No formal or direct comparison is necessary between an 
application which must be denied and one which must 
be granted. Relative consideration is meaningless 
unless there are two applications either of which, con¬ 
sidered alone, might be granted. 

V 

See also Simmons v. Federal Communications Commission, 

-App. D. C.-. 169 F. 2d 670, certiorari denied October 

18,1948,17 U. S. L. Week 3112. 

B. The Commission correctly denied appellant’s petition for joint considera¬ 
tion of his applications for renewal of license and for a construction 
permit to modify his existing license 

It is contended by the appellant that the Commission acted 
arbitrarily and denied him due process of law in holding in 
abeyance his application for a construction permit to modify 
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his license to install new equipment and secure a new antenna 
site and in refusing it joint consideration with his application 
for renewal of license as appellant requested on September 24, 
1947 (Br. 26-30). Appellant claims that since the Commission’s 
decision, refusing to grant a renewal of license was based “solely 
upon the ground that appellant has been guilty of violations 
of regulations and Standards of Good Engineering Practise, 
technical in nature, regarding the maintenance and operation 
of equipment,” it was arbitrary and capricious to refuse to 
allow appellant to show “intent, purpose, and plans to rectify 
the conditions which led to the violations” (Br. 29). But this 
claim is based upon a complete misconception of the reasojns 
for the Commission’s Decision denying appellant’s renewal 
application. The Commission’s determination that a renewal 
of appellant’s station license would not serve the public interest, 
convenience, or necessity was based not upon a conclusion that 
Carlson was technically unqualified to operate a radio station 
in the sense that his present or proposed transmitting equip¬ 
ment or antenna site or system were contrary to the Commis¬ 
sion’s Rules or Standards of Good Engineering Practice, bjut 
rather because Carlson’s record in the operation of his station 
over a period of six years between 1940 and 1946 showed such 
a constant pattern of violations of and disregard for the Rules 
and Regulations of the Commission and of other governmental 
agencies, that the Commission could only conclude that tjie 
appellant lacked a basic qualification of any broadcast licen¬ 
see—the willingness and ability to abide by the various rules 
and regulations of the governmental agencies responsible for 
the regulation and control of radio broadcasting. The Coijn- 
mission correctly concluded, therefore, in denying appellant’s 
application for consolidated consideration of its renewal appli¬ 
cation and application for a construction permit, that grant of 
the latter was necessarily contingent upon the prior renewal |of 
Carlson’s station license, since if appellant’s long record lof 
violations of the Commission’s Rules alone warranted a denial 
of its renewal application, the fact that appellant proposed to 
procure new equipment or a new antenna site in the future 
could not affect its decision. And, since the Commission’s deci¬ 
sion denying appellant’s renewal application was based bn 
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its long record of violations rather than any present deficiency 
in equipment or antenna site, the refusal to consolidate the two 
applications, obviously did not prejudice consideration of 
appellant’s renewal application. 

It is of course possible that some, though by no means all, T 
of appellant’s past violations of Commission Rules and Regula¬ 
tions arose as a result of the fact that his transmitting and an¬ 
tenna equipment was defective—in view of his record of faulty 
maintenance it is hard to see how this could be otherwise. And 
it is also true that with the installation of new equipment on a 
better site many of these specific violations would be less likely 
to occur, at least for an initial period of time. But a licensee 
with even the best and most modern equipment cannot meet 
the minimum requirements of service in the public interest 
unless he is is willing and capable of expending time, money and 
effort in the proper maintenance and operation of his station. 
And the record of the present appellant is such that the only 
reasonable conclusion the Commission could have arrived at is 
that he is either incapable of so operating his station or unwill¬ 
ing to do so, without regard to any new equipment he might 
procure or any new promises to abide by the Rules and Regula¬ 
tions of the Commission and other governmental agencies in the 
future. In the Greater Kampeska case, supra, 71 App. D. C. 
117,108 F. 2d 5, where “no question was raised upon the record 
with respect to the efficiency of the station’s present trans¬ 
mitting equipment and antenna system or the suitability of its 
site,” this Court, in upholding the Commission’s decision 
denying appellant’s renewal application, because of past viola¬ 
tions of the Commission’s technical Rules and Standards, stated 
with respect to the admitted adequacy of the equipment at the 
time of the hearing (71 App. D. C. 119,18 F 2d 7): 

These are no doubt important considerations, to be 

weighed by the Commission in making its determination. 

7 For example the types of violations having to do with air safety, im¬ 
proper keeping of logs, use of unauthorized personnel, improperly safeguard¬ 
ing dangerous equipment and, of course, those concerning national defense 
and the Orders of the Southern Defense Command and Third Fighter Com¬ 
mand would not be remedied or even directly affected by any new equipment 
or change of site. 
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But other considerations are important also, including 
the willingness and ability of the licensee to comply wijth 
the law and with the rules and regulations prescribed by 
the Commission; in order to guarantee so far as possible 
a wholesome policy in management and operation. 

Appellant's record in the present case leaves no doubt of bis 
lack of qualifications to be a licensee, irrespective of whatever 
promises he might now make to abide by the Commssioifs 
Rules in the future or his plans for securing new equipment apd 
personnel. The hearings on the original 92 separate citations pf 
violations of the Commisson’s Rules and Regulations were held 
on November 8, 9 and 10, and December 30, 1943 (R. 35—579|). 
On March 27, 1944 appellant filed proposed findings of fact 
(R. 587-595) in which the occurrence of most of these viola¬ 
tions were admitted (R. 589-590) but in which it was suggested 
that since the transmitter then in use was in keeping with tljie 
Commission's requirements (R. 590-591) and since appellant 
had now engaged a competent engineer and a new general man¬ 
ager (R. 592-594), he was currently able to operate his station 
in the public interest and in accordance with the Commission’s 
Rules and Regulations. Appellant stated, however, that “iin 
view of some proven negligent violations of the Commission’s 
Rules and Regulations in the past however this applicant 
should be required to prove that radio station WJBW has 
shown marked improvement and that there is evidence that it 
is now being operated in accordance with all the Rules and 
Regulations of the Commission” (R. 594). He, therefore, 
recommended that further inspections of the station be ordered 
at six months intervals to determine whether the station is noW 
being operated in “strict accordance” with the Commissionjs 
Rules and the Standards of Good Engineering Practice, anfi 
that if these inspections so indicated, that appellant’s renewal 
application be granted (R. 594-595). 

Acting in accordance with appellant's suggestions, the Com¬ 
mission deferred decision on the applicaton pending further 
inspections of appellant’s station. But these inspections, fajr 
from giving appellant the promised clean bill of health, resulted 
in the issuance of no less than 17 additional notices of violation 
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covering a two-year period and involving 26 separate violations 
of the Rules not only of the Commission but of the Civil Aero¬ 
nautics Authority, the Southern Defense Command, and the 
Third Fighter Command. Thus, these further inspections dis¬ 
closed violations which not only menaced proper radio service 
by the appellant and other radio stations but also seriously 
jeopardized the wartime defense program in the area. Conse¬ 
quently, on November 4, 5, and 6, 1946, further hearings were 
held concerning these additional violations, together with the 
hearing on Mrs. Carlson’s mutually exclusive application for 
appellant’s facilities. At this second hearing, of course, appel¬ 
lant had a full opportunity to present any additional evidence 
concerning his plans for improvement of his facilities which 
might have been relevant to a consideration of his qualifications 
to continue as a licensee. 

However, it was not until May 28,1947, more than six months 
after the second hearing had been completed and the record 
closed pending decision (App. 170), that appellant filed a new 
application for a construction permit to modify its license to 
procure new equipment and secure a new antenna site. And 
the petition for joint consideration of the new application with 
the long pending application for renewal of station license was 
not filed until almost four months later, on September 24,1947. 
Since, as pointed out above, any grant of the construction 
permit was necessarily contingent upon a renewal of appellant’s 
station license, and since the reopening of the hearing record at 
that late date to hear evidence on this collateral and contingent 
matter would obviously result in further extensive delay in 
arriving at any conclusion as to whether a grant of appellant’s 
renewal application, or Mrs. Carlson’s application for a con¬ 
struction permit or neither would serve the public interest, the 
Commission clearly was justified in refusing to exercise its dis¬ 
cretion to consolidate the two applications. It is apparent, 
moreover, that there was no inconsistency or abuse of discre¬ 
tion in the Commission’s actions in granting Mrs. Carlson’s 
motion to consolidate her mutually exclusive application for a 
construction permit for a station with appellant’s renewal ap¬ 
plication and subsequently refusing to consolidate appellant’s 
two applications. Unlike Mrs. Carlson’s application, appel- 
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lant’s application for a construction permit to modify its license 
was not mutually exclusive with appellant’s renewal applica¬ 
tion but was only collaterally related to that application. And 
while Mrs. Carlson’s petition for a consolidated hearing Was 
made at a time when a further hearing on appellant’s renewal 
application had already been ordered by the Commission,, in 
the case of appellant’s motion for consolidation of its two 
applications the hearing record on the first application had 
already been closed for over ten months and the proposed deci¬ 
sion was pending and imminent. 

C. The Commission’s refusal to grant appellant’s petitions for continuajnce 
of oral argument was justified in the light of the surrounding circum¬ 
stances and did not deprive appellant of due process of law 

I 

The appellant has devoted considerable attention in his brief 
to an allegation that the actions of the Commission on February 
11 and 13, 1948, in denying appellant’s petitions for continu¬ 
ance of the oral argument scheduled for February 17, 1948, 
effectively deprived appellant of his right to be represented at 
oral argument by counsel of his own choosing, and thus deprived 
him of due process of law guaranteed by the Fifth Amendment 
to the United States Constitution. Examination of the record 

# I 

and circumstances leading up to and surrounding the Cojm- 
mission’s determinations that the orderly dispatch of Commis¬ 
sion business required denial of appellant’s motions for con¬ 
tinuance of the oral argument demonstrates beyond possibility 
of serious dispute that the Commission’s actions were fully 
justified by the facts and that appellant was afforded full pro¬ 
cedural rights in the prosecution of his application. However, 
in view of the nature of the charges made by appellant, the 
matter is given fullest discussion in order that there may be no 
doubt that the Commission acted properly and that its exercise 
of discretion was entirely warranted by the circumstances, i 
On December 3, 1947, after two hearings had been held, the 
Commission announced its Proposed Decision in this case (R. 
1267-1302). Thereafter, on December 30,1947, Fisher, Way- 
land, Duvall and Southmayd, Washington counsel for appel¬ 
lant who had participated in the hearings and filed all docu- 
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merits submitted by appellant since 1946, filed appellant’s Ex¬ 
ceptions to the Proposed Decision and a Request for Oral Argu¬ 
ment (R. 1304^1310). Under Section 409 (a) of the Com¬ 
munications Act, appellant has a right to such oral argument, 
so appellant knew on December 30, 1947, forty-eight days 
before the actual oral argument, that it would be held, and he 
had that entire length of time to prepare his presentation, which 
of course, involved no new issues or evidence, since the oral 
argument was to be confined to presentation of argument on 
appellant’s exceptions to the proposed decision (R. 1304-1310). 

On February 9, 1948, the Commission set the case for oral 
argument to be held on February 17, 1948 (R. 1329). The 
designation of the oral argument was made known to the Wash¬ 
ington counsel for the appellant on the same date and Maurice 
B. Gatlin, appellant’s New Orleans counsel, was immediately 
informed by telegram of the designation of the date for oral 
argument (App. 186). Mr. Gatlin then dictated over the tele¬ 
phone to Fisher, Wayland, Duvall, and Southmayd an outline 
of a request for continuance of oral argument in order to reopen 
the record to take additional evidence, and this petition was 
filed with the Commission on February 10, 1948 (App. 171- 
173). This petition made no reference whatsoever to any diffi¬ 
culty counsel for the appellant might have in appearing at the 
oral argument scheduled for February 17. Instead, the sole 
reason given for continuance of the oral argument was the desire 
of appellant to reopen the record and set the matter down for 
further hearing to take evidence as to the intention of the appel¬ 
lant to procure and install a new transmitter and other equip¬ 
ment, obtain a new transmitter site, repair the studio equip¬ 
ment and employ a full time chief engineer to be in charge of 
the installation of the new equipment and its maintenance after 
it was put into operation. Although the proposed decision had 
been issued on December 3,1947, no such request for reopening 
the record had been filed by the appellant either at the time it 
filed its Exceptions to the Proposed Decision and requested oral 
argument thereon or at any other time prior to designation by 
the Commission of the date for oral argument nor was any 
reason given in the petition for a continuance why, if the re¬ 
quest was in fact a bona fide request to reopen the record and 
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not just a means of delaying the final decision by the Commis¬ 
sion, it had not been made previously.* Consequently, ttye 
Commission, on February 11, 1948, denied appellant’s petition 
to reopen the record and continue oral argument on the grounds 
that reopening of the record at that time would not be con¬ 
ducive to the ends of justice and to the orderly dispatch of the 
Commission’s business (App. 174-175). 

However, on the next day, February 13, 1948, Gatlin tele¬ 
graphed the Commission asking for a continuance of the oral 
argument until March 15, or after, on the grounds that he 
desired to make the argument before the Commission but haki 
prior commitments in New' Orleans on February 17 in the 
nature of a case before the civil district court scheduled f<k 
February 17 and a speaking engagement on the same date jjn 
connection with the pending Louisiana gubernatorial campaign 
(App. 175). Although these alleged commitments of Mr. Gat¬ 
lin’s had not even been mentioned in appellant’s petition Of 
February 10, the contents of which Mr. Gatlin had dictated, ho 
allegation was made that they had arisen in the two days that 
had elapsed between the two petitions or that Mr. Gatlin had 
made any attempt whatever to relieve himself of these alleged 
other commitments or was willing to do so, nor was there anjy 
allegation made in the telegraphic request for continuance that 
the appellant’s Washington counsel, the law firm of Fisher, 
Wayland, Duvall and Southmayd, consisting of four experi¬ 
enced radio attorneys, which had been representing appellant 
in the case since 1946 and had filed the Exceptions to the Prq- 

8 In fact this new evidence concerning proposed new equipment and a nek 
transmitter site which was advanced as the reason for reopening the record 
in the petition tiled February 10, was substantially identical with the matters 
concerning the appellant’s application for a construction permit for modifica¬ 
tion of its license filed on May 28,1947, and the subject of appellant’s previous 
petition for joint consideration of this application for a construction permit 
with its application for renewal of station license. This petition had been 
specifically denied by the Commission on October 2, 1947, on the grounds 
that proposals for the modification of the station license contained in appel¬ 
lant’s application for construction permit were necessarily contingent upcln 
whatever action the Commission might take upon the renewal of appellant's 
station license, and reopening the closed record to hear evidence on such col¬ 
laterally connected matters would not be conducive to the orderly dispatch 
of Commission business (App. 170-171). See point II-B supra at pp. 18-23. 
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posed Decision and the request for oral argument, would be 
unavailable on the day set for oral argument or that they were 
not qualified to handle such oral argument.* 

Moreover, on February 13, 1948, counsel for intervenor, 
Louise C. Carlson, filed an opposition to the telegraphic re¬ 
quest for continuance alleging that it was inspired by appel¬ 
lant’s and Mr. Gatlin’s previous threats to resort to dilatory 
tactics, that Mr. Gatlin’s alleged inability to appear on Febru¬ 
ary 17 could have been overcome had he so desired and that the 
telegraphic petition was not in accordance with the Commis¬ 
sion Rules and that it was neither timely filed nor in the proper 
form (App. 177-183). Consequently on February 13, 1948, 
the Commission adopted an order denying appellant’s second 
petition to continue the oral argument (App. 176). 

On February 17, the date set for the oral argument, Mr. Harry 
Hill, a member of the bar of the highest court of the State of 
Louisiana and a legal associate of Mr. Gatlin, appeared to 
argue the case for the appellant. At the time he renewed Mr. 
Gatlin’s objection to the holding of the argument on February 
17 by form of motion which was incorporated into the transcript 
of the record of the oral argument. In such motion, however, 
Mr. Hill merely reiterated Mr. Gatlin’s request of February 12, 
1948, and neither attempted to explain why Mr. Gatlin’s alleged 
inability to attend the oral argument on February 17 had not 
been brought to the Commission’s attention prior to his tele¬ 
graphed petition on February 12, nor made any effort to reply 
to any of the allegations which had been made by counsel for 
the intervenor in its opposition to the telegraphed petition. He 
did indicate, however, that Mr. Gatlin’s oral argument before 
the New Orleans court could have been continued with the con¬ 
sent of the opposing counsel and that at the time Mr. Gatlin 
made his telegraphic request for continuance he had not con¬ 
tacted the opposing counsel in the New Orleans case in an 
effort to secure any such postponement of that case (App. 187). 

•Fisher, Wayland, Duval and Southmayd withdrew from the case for 
undisclosed reasons on February 16,1948, one day before the oral argument 
(App. 184). However, at the time Gatlin made this motion and when it was 
acted upon by the Commission on February 13, 1948, there was nothing 
before the Commission to indicate that they might withdraw from the case, 
or that they were unavailable to appear at the oral argument 
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After inserting his motion for continuance in the record, Mr. 
Hill proceeded to argue the case on behalf of the appellant be¬ 
fore the Commission. In the final decision, the Commission 
referred to Mr. Hill’s motion for continuance, and reiterated 

7 I 

its position that its grant should be denied in the interests of 
proper administration of Commission business. 

It is in the light of these facts appellant alleges that he was 
deprived of his right to be represented by counsel of his own 
choice in his appearance before the Commission for oral argu¬ 
ment, and that this alleged deprivation was in violation of the 
Commission’s Rules permitting persons appearing before the 
Commission to be “accompanied, represented, and advised by 
counsel,” made a nullity of appellant’s right to oral argument 
under Section 409 (a) of the Communications Act, and deprived 
appellant of due Process of Law guaranteed by the Filth 
Amendment of the United States Constitution. As authority 
for this proposition appellant relies on a series of federal and 
state criminal cases in which the courts have held that an 
accused party has a right to be afforded counsel of his choice and 
that where such rights are “arbitrarily” refused the accused is 
deprived of due process of law. But it is clear that in t|ie 
present case Carlson has been represented by competent counsel 
throughout the entire proceeding—including the oral argu¬ 
ment before the Commission. And the only real question is the 
reasonableness of the Commission’s denial of Carlson’s counsel’s 
petitions for a continuance of the oral argument and particu¬ 
larly the telegraphic request by Mr. Gatlin who wished to ap¬ 
pear for Carlson at the oral argument but allegedly found it 
inconvenient to do so at the time set by the Commission. And 
it is equally clear that the Commission’s determination in t|he 
exercise of its discretion that a continuance under the circum¬ 
stances of the present case would not be justified and would 
“not conduce to the ends of justice or the orderly dispatch of the 
Commission’s business” was fully warranted and not such an 
arbitrary abuse of discretion as to be the basis for any judicial 
intervention. 
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It is the general rule of law that the disposition of motions 
or petitions for continuances before either courts or adminis¬ 
trative agencies are peculiarly questions resting in the sound 
discretion of the court or agency before which the request for 
continuance is brought, and that reviewing courts will not, 
except in cases of clear abuse of such discretion, attempt to 
substitute their judgment for that of the body making the 
original decision. Franklin v. South Carolina, 218 U. S. 161, 
168 ;Frohwerk v. United States, 249 U. S. 204, 210; Mississippi 
Valley Structural Steel Co. v. National Labor Relations Board, 
145 F. 2d 664 (C. C. A. 8th, 1944); National Labor Relations 
Board v. American Potash & Chemical Corp. 98 F. 2d 488, 492 
(C. C. A. 9th, 1938); National Labor Relations Board v. Algoma 
Plywood & Veneer Co., 121 F. 2d 602; See, In the Matter of 
Ronni Parfum, Inc., 8 N. L. R. B. 323, affirmed, sub. nom.; 
National Labor Relations Board v. Ronni Parfum, Inc., 104 F. 

2d 1017; Cf., United States v. Pitt, 144 F. 2d 169. As the Su¬ 
preme Court stated in the Franklin case, supra, in connection 
with a request that a reviewing court set aside a criminal con¬ 
viction because of the trial court’s refusal to grant a 
continuance: 

It is elementary that the matter of continuance rests 
in the sound discretion of the trial court, and its action in 
that respect is ordinarily not reviewable. It would take 
an extreme case to make the action of the trial court in 

i 

such a case a denial of due process of law (218 U. S. 
161,168). 

And in Mississippi Valley Structural Steel Co. v. National Labor 
Relations Board, supra, in which the Eighth Circuit Court of 
Appeals held that a refusal of an N. L. R. B. trial examiner, 
affirmed by the Board, to grant a continuance of the commence¬ 
ment of a hearing to allow for the attendance of the sole mem¬ 
ber of the firm of counsel for the respondent, who was sick and 
unavailable at the date set by the Board for the hearing, was 
erroneous and should have been granted, the Court specifically 
went on to state (145 F. 2d 666): 

That the denial of the motion amounted to a denial of 1 
due process which would justify this Court in vacating 


! 
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the order of the Board, we think is doubtful. The ques¬ 
tion whether a case should be heard at the time it is 
noticed for hearing or whether it should be continued is 
peculiarly a question for the tribunal before which the 
case is pending, and the ruling of that tribunal upon the 
question is usually not subject to review. Appellate 
Courts are justifiably reluctant to rule that a refusal of a 
continuance amounts to a denial of due process. 

In National Labor Relations Board v. American Potash, & 
Chemical Cory., supra, 98 F. 2d 488 (C. C. A. 9th, 1938), the 
Court was faced with a claim almost identical with the one in 
the present case. A hearing of certain charges alleging the dis¬ 
criminatory discharge of five men was ordered by the Board on 
six days’ notice. Two days before the hearing, counsel for the 
respondent company requested a seven day continuance, stat¬ 
ing that they did not have time to prepare and that they were 
engaged in another case on the morning of the hearing. The 
request was denied. Whereupon on the morning of the head¬ 
ing, attorney for the appellant repeated the request for a 24- 
hour continuance on the grounds that he had to appear in the 
Federal District Court on another matter. This motion w£s 
refused by the Board’s Trial Examiner, and, as a consequence, 
hearing on the Board’s case proceeded for about an hour without 
any counsel being present to represent the company. The Court 
in rejecting the plea that the respondent company was thereby 
deprived of due process of law stated (98 F. 2d 488,492): 

Regarding the other engagement, at the opening of ttye 
hearing, of the member of the law firm selected by the 
Company there is no showing that he had any special 
knowledge of the case which made him the only attorney 
available to the Company. The Act makes it clear that 
the proceedings must proceed with the utmost dispatch. 
When the Company received the complaint and notice 
of trial and chose the particular firm of lawyers to repre¬ 
sent it, it should have secured one of their staff of atj- 

i 

torneys or some other counsel who was free from other 
engagements to undertake the case with the instaUt 
attention contemplated by the Congress. 
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In the present case, however, it is dear that the Commission’s 
denials of the requested continuances were a reasonable exer¬ 
cise of discretion fully warranted by the circumstances under 
which the requests were made. There can be no serious argu¬ 
ment that the eight day period between the designation of the 
oral argument and its presentation before the Commission did 
not give appellant more than adequate time for preparation, 
especially since such argument had been requested by the ap¬ 
pellant over a month previously, was his by right upon such 
request, and was to be based on the exceptions to the proposed 
decision which had already been filed by appellant’s counsel. 
The denial of the first request for a continuance in order to 
reopen the record to take new evidence, subsequent to the issu¬ 
ance of the proposed decision and the filing of appellant’s excep¬ 
tions, is so clearly correct that no serious claim with respect to 
this action of the Commission is made on this appeal—clearly 
this motion can be characterized only as an attempt to delay 
final action by the Commission. And as for the motions based 
upon the alleged inability of Mr. Gatlin to attend the oral argu¬ 
ment on February 17,1948, the failure of Mr. Gatlin to call his 
other alleged engagements to the Commission’s attention until 
after the denial of the first motion for continuance, his failure 
to reply to the charges made in the opposition to his telegraphic 
request by the intervenor, the continued availability of other 
counsel familiar with the case, including Mr. Hill, Gatlin’s legal 
associate who made the actual oral argument, and the evidence 
that Gatlin made no attempt to postpone the alleged conflicting 
state court appearance before making his telegraphic request 
for a continuance, all reinforce and justify the Commission’s 
refusals to delay the oral argument until such time as might 
suit Mr. Gatlin’s personal convenience. As the National Labor 
Relations Board stated, in denying a similar request in Matter 
of Ronni Parfum, Inc., supra, 8 N. L. R. B. 323, affirmed, sub 
nom., National Labor Relations Board v. Ronni Parfum, Inc., 
104 F. 2d 1017, “In the absence of an adequate showing of 
substantial cause, private convenience must accommodate it¬ 
self to public necessity.” 
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CONCLUSION 

For the foregoing reasons, it is respectfully submitted that 
the appeal should be dismissed. 

Federal Communications Commission, 
Benedict P. Cottone, 

General Counsel. 

Max Goldman, 

Acting Assistant General Counsel. 
Richard A. Solomon, 

Robert D. Greenbubg, 

Counsel. 
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ARGUMENT 

I. 

i 

The Commission’s Refusal to Continue the Oral Argument 

In its Brief (p. 23-30), the Commission insists that its 
refusal to grant a continuance of the oral argument to 
enable Mr. Gatlin, appellant’s New Orleans counsel, to 
appear on behalf of appellant was justified *‘under the 

i 

i 


i 

i 

i 

i 
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circumstances of the present case” because a continuance 
would “not conduce to the ends of justice or the orderly 
dispatch of the Commission’s business”. The circum¬ 
stances of the present case are that appellant filed his 
application for renewal of license on August 14, 1942; 
that on July 20, 1943, the application was designated for 
hearing; that a hearing was held in November and De¬ 
cember, 1943; that in June, 1946, the Commission desig¬ 
nated the application for further hearing; that in No¬ 
vember, 1946, said further hearing was held; that in De¬ 
cember, 1947, the Commission issued a proposed decision; 
and that on February 9, 1948, the case was finally docketed 
for oral argument. What prompted the Commission to 
delay its decision between August, 1942, and June 27, 1946 
(when the application was designated for further hear¬ 
ing) and again to delay a decision from June 27, 1946 to 
December 3, 1947, when a proposed decision was adopted, 
can be known only to the Commission. Apparently as an 
afterthought, and for the first time, the Commission now 
alleges that the delay was due in part to the fact that 
appellant in his proposed findings submitted on March 27, 
1944, requested that further inspections of his station be 
made, and that pursuant to that request such inspections 
were made between Jamtary 12,1944 and January 21,1946. 
(Appellee’s Brief, pp. 10, 21). The Commission must 
have been physic indeed. The Commission does not and 
cannot explain why it was essential to the orderly dis¬ 
patch of its business that oral argument be scheduled upon 
eight days’ notice to out-of-town counsel in a case which 
had been under consideration by the Commission for over 
five years. 

In its attempt to show that its action in denying appel¬ 
lant’s requests for a continuance of the oral argument 
was not arbitrary, the Commission places great reliance 
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upon the case of National Labor Relations Board v. Amer¬ 
ican Potash & Chemical Corporation, 98 F. 2d 488 (C. C. A. 
9th, 1938). In its Brief at page 29, it quotes as follows 
from that case: 

“Regarding the other engagement, at the opening of 
the hearing, of the member of the law firm selected by 
the Company, there is no showing that he had any 
special knowledge of the case which made him the only 
attorney available to the Company. The Act makes \it 
clear that the proceedings must proceed with the Ut¬ 
most dispatch. When the Company received the com¬ 
plaint and notice of trial and chose the particular firm 
of lawyers to represent it, it should have secured one 
of their staff of attorneys or some other counsel who 
was free from other engagements to undertake the case 
with the instant attention contemplated by the Con¬ 
gress.” (Italics supplied). 

! 

It is evident that the public interest requires the settlement 
of labor disputes at the earliest possible moment. The 
property rights of employer and employee are vital to both, 
and the economic interests of the country are involved in 
every labor dispute. No such situation exists in this case. 
Appellant has been operating Station WJBW for over 
twenty-two years. The public interest has been served 
throughout that period and no harm has ever resulted fjo 
the public by reason of the operation of the station. The 
rights involved in this case are private rights and the Com¬ 
mission y s decision is an attempted settlement of the marital 
difficulties of the Carlsons. The Commission can hardly 
be heard to say that the public interest required the hold¬ 
ing of an oral argument on eight days' notice after it had 
the case under consideration for over five years. Further¬ 
more, although it may be reasonable to expect that a litigant 
will provide counsel prepared to appear initially when a 
trial opens, it is unreasonable to expect an attorney to be 
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available for appearance on a moment's notice for each 
successive step in a trial lasting six years. 

In further support of its contention that appellant has 
not been deprived of a fair hearing by reason of the denials 
of appellant’s motions to continue the oral argument, the 
Commission refers to the opposition filed by counsel for the 
intervener to the telegraphic request by Mr. Gatlin for con¬ 
tinuance of the oral argument (Appellee’s Brief, p. 26; cf. 
Intervener’s Brief, pp. 6-10; Joint App. pp. 177-183). That 
opposition in substance alleged that appellant’s request for 
continuance of oral argument was factually misleading and 
was a sham pleading to carry out Mr. Gatlin’s threats to 
resort to dilatory tactics in order to delay the proceedings 
for years. These charges were not verified or accompanied 
by any proof whatsoever. Appellant’s counsel, Mr. Gatlin, 
has to date not considered it necessary to dignify this per¬ 
sonal attack upon himself with a reply. However, since it 
appears that the Commission is relying upon the charges 
made in intervener’s opposition, it is only fair that all of the 
facts be made known to this Court. Mr. Gatlin has never 
threatened to resort to dilatory tactics to delay the disposi¬ 
tion of this case. He did state to counsel for intervener 
during discussions of a possible compromise between the 
Carlsons that his client, Mr. Carlson, would pursue his legal 
rights to the full extent allowed by the law, and that conse¬ 
quently it would be to the benefit of Mrs. Carlson to take 
over a going concern immediately. As a matter of fact, 
some months after these discussions which took place in 
December, 1947 and January, 1948, the intervener herself, 
pursuant to a contract with appellant, the purpose of which 
was to terminate this proceeding, filed with the Commission 
an application for Special Service Authorization to take 
over the operation of Station WJBW at once and to con¬ 
tinue the operation until she could complete construction of 
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her own station. Intervener contends that “the Commis¬ 
sion was justified in its denial [of a continuance of the oral 
argument] because the request was not accompanied py 
affidavits proving that the circumstances alleged actuary 
existed”. No rule of law or of the Commission requires 
affidavits in support of a request for continuance. More¬ 
over, counsel for intervener apparently overlooks the fact 
that no time was available to secure and forward affidavits 
to the Commission. It was necessary to telegraph the lie- 
quest for a continuance to the Commission, since a requejst 
sent by mail and accompanied by affidavits would have Re¬ 
sulted in a decision by the Commission at a time when it 
would have been too late for Mr. Gatlin to reach Washing¬ 
ton, if the decision were adverse. 

In his telegraphic request for continuance of the oral 
argument, Mr. Gatlin stated that he had a case before the 
Civil District Court in New Orleans and a speaking engage¬ 
ment in the then current gubernatorial campaign. There 
was no obligation on Mr. Gatlin’s part to insist that his 
prior commitment to the Civil District Court be continue^. 
That case had been continued once at Mr. Gatlin’s request, 
and while it was continued again, at the time of the tele¬ 
graphic request, he did not know that it was to be so con¬ 
tinued. Intervener further alleges that “Mr. Gatlinfs 
radio talk was a regularly scheduled feature of Radio Sta¬ 
tion WJBW and had been for years ’ ’. (Intervener’s Briejf, 
p. 12). Until the beginning of the gubernatorial campaign 
of 1947, Mr. Gatlin had not appeared on WJBW since Au¬ 
gust, 1941. During the two primaries in the winter of 194?- 
1948, Mr. Gatlin appeared on a series of weekly sponsored 
programs. His appearances were arranged long before 
the oral argument was requested. 

The Commission and the Intervener make much of the 
withdrawal from this case of the firm of Fisher, Wayland, 

i 
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Duvall and Southmayd. That firm, specializing in practice 
before the Federal Communications Commission and thus 
conversant with technical engineering problems, was em- i 
ployed by appellant for the specific purpose of representing 
him at the second hearing. Mr. Gatlin has been appellant’s i 
counsel in this case since 1942; he, therefore, had special i 
knowledge overall of the questions involved in the entire , 
case and it was to him that appellant naturally looked for 
representation at the oral argument before the full Com¬ 
mission. 

The Commission and the intervener also charge appellant 
with an improper attempt to delay final action by the Com¬ 
mission through the filing of the first request for continu¬ 
ance of the oral argument. This request was dictated by 
Mr. Gatlin over the telephone and was filed by the firm of 
Fisher, Wayland, Duvall and Southmayd. Under the cir¬ 
cumstances, i.e., with the Commission having given counsel 
for appellant only eight days’ notice of the date for the 
oral argument, and, therefore, it being necessary that what¬ 
ever request for continuance might be made should be filed 
at the earliest possible moment, it is not surprising that the 
request which was filed was not as elaborately detailed as 
might otherwise have been the case. As a matter of fact, 
that only eight days’ notice had been given was mentioned i 
in this motion for continuance. Furthermore, to charge 
that, because this motion was primarily concerned with re¬ 
opening the record to introduce evidence of appellant’s 
plans to install new equipment and to move to a new site, 
and that because such request had been made prior thereto, 
it was a dilatory tactic, is to attempt to deny appellant the 
right to pursue legal remedies available to him under the 
law. (See Appellee’s Brief, p. 30). 

Lastly, intervener insists that appellant has waived his 
right to contend that he has not had a full and fair hearing 
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because of lack of adequate notice of the date on which; the 
oral argument was to be held. (Intervener’s Brief, p.| 13- 
14). The substance of this argument is that the motion and 
objection made by Mr. Hill at the oral argument (Joint 
App. 186) were not before the Commission. However, !the 
record clearly shows that Mr. Hill’s motion was presented 
to the Commission, was considered by the Commission, and 
was denied (Joint App. 207-208, footnote 6a). j 


Appellant’s Alleged Failure to Exhaust His 
Administrative Remedy 

i 

Intervener insists that appellant’s failure to petition ^he 
Commission for rehearing within twenty days of the diate 
when the Commission consolidated appellant’s and inter¬ 
vener’s applications for hearing and his failure to filk a 
petition for rehearing within twenty days of the date when 
the Commission denied his petition for joint consideration 
of his application for construction permit with his applica- 
ton for renewal of license constitute failure to exhaust 
administrative remedies. In support of this contention 
intervener cites the case of Red River Broadcasting Co., 
Inc. v. Federal Communications Commission, 69 App. Dj C. 
1, 98 F. 2d 282 (1938), cert, denied, 305 U. S. 625 (1938) 
(See Intervener’s Brief, p. 19). The facts in the Red Ri\>er 
case were as follows: The Red River Broadcasting Cqm- 
pany was the licensee of an existing broadcast station which 
had not been made a party to, nor intervened in a hearing 
on, an application for a new broadcast facility in the same 
town where the complainant’s station was located. After 
the Commission granted the application, Red River Ap¬ 
pealed to this Court directly without asking the Commis- 


i 
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sion for relief. This Court held that Red River had not ex¬ 
hausted its administrative remedies and, therefore, its ap¬ 
peal was dismissed. In the instant proceeding, quite the 
opposite of the Red River case, appellant exhausted his ad¬ 
ministrative remedies when he filed with the Commission 
his application for rehearing in which he questioned the 
Commission’s actions complained of herein. 

The Commission, on the other hand, does not contend that 
appellant failed to exhaust his administrative remedies, 
but suggests in effect that appellant has waived his right 
to question the propriety of the Commission’s action in 
consolidating appellant’s and intervener’s applications be¬ 
cause no timely objection was made thereto. 1 

Section 405 of the Communications Act of 1934, as 
amended, (Joint App., p. 45) provides that after a deci¬ 
sion, order, or requirement has been made by the Com¬ 
mission, any party thereto may make application for re¬ 
hearing. Section 1.891 of the Commission’s Rules and 
Regulations provides as follows: 

“Cross reference — Special rules relating to petition 
for reconsideration or rehearing concerning matters 
arising under Title III of the Communications Act are 
set forth in Sections 1.386 and 1.390.” 

Section 1.386 is concerned with petitions for reconsideration 
and grant without hearing where the Commission has 
designated an application for hearing and the applicant 
desires reconsideration thereof. That Section has no ap¬ 
plication to the instant proceeding. Section 1.390, which 
is set forth in full in the Joint Appendix at page 50, pro¬ 
vides the procedure for filing applications for rehearing 


1 The Commission does not question appellant’s right to ask this Court 
to review the Commission’s action in denying appellant’s petition for 
joint consideration of his applications for renewal of license and for a 
construction permit (Appellee’s Brief, p. 18-23). 
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in broadcast matters under Section 405 of the Communica¬ 
tions Act. The section provides for two types of applica¬ 
tions for rehearing: (1) an application may be filed fey a 
person who claims to be aggrieved by the granting of an 
application without hearing; and (2) an application may 
be filed by any party to a proceeding who claims to be ag¬ 
grieved by the granting or denial of an application after a 
hearing. It would seem clear, therefore, that the filing 
of a petition for reconsideration or rehearing is not manda¬ 
tory under Section 405 of the Act and that Section 40^ as 
interpreted by the Commission in Section 1.390 of the Com¬ 
mission ’s Rules was designed to afford relief to any person 
aggrieved by any final decision, order, or requirement of the 
Commission. In the instant proceeding, appellant has bpen 
before the Commission at all times. He was not aggrieved 
by the actions of the Commission in consolidating his appli¬ 
cation and intervener’s application for hearing and in defy¬ 
ing his joint petition for consideration of his application for 
construction permit with his renewal of license application, 
until the Commission ultimately denied his application ifor 
renewal of license. When the Commission denied his appli¬ 
cation for renewal of license, he was then entitled to, hnd 
did, question the procedural errors occurring prior thereto. 
The intervener has not and cannot acquire any rights by 
virtue of a preliminary order of the Commission, nor qan 
appellant waive any of his rights when it is clear thati he 
followed the procedure for review provided by the Com¬ 
mission in Section 1.390 of its Rules. As a matter of fact, 
appellant has followed closely the procedures suggested by 
this Court in the Red River case by reason of the fact that 
he has asked the Commission to review its prior actions in 
the case before taking his appeal. 


! 
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i 
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CONCLUSION 

For the reasons stated in his main brief and in this brief, 
appellant again urges that the case should be reversed and 
remanded to the Commission. 

Respectfully submitted, 

Philip M. Bakes 
Charles E. Thompson 
1411 Pennsylvania Ave., N.W. 
Washington 4, D. C. 

Counsel for Appellant 

Maurice B. Gatlin 
1232 Canal Bank Building 
New Orleans 12, Louisiana 

Of Counsel for Appellant 

February 7,1949 
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COUNTERSTATEMENT OF CASE 

The Intervenor, Louise C. Carlson, adopts the counter- 
statement of case contained in the brief of appellee. 


STATUTE AND RULES INVOLVED 

i 

I 

The statute involved is the Communications Act of 1934, 
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as amended. The pertinent sections of the Communications 
Act and of the Commission’s Rules and Regulations, not 
set forth in the Appendix to appellant’s brief, are included 
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m 

SUMMARY OF ARGUMENT 
L 

The denial of appellant’s request for a continuance of 
the oral argument is a matter entirely within the discretion 
of the Commission and will not be reversed on appeal ex¬ 
cept on a clear showing of abuse. The record clearly shows 
that the Commission’s action was justified, and there was 
no abuse of its discretion. Nor may appellant now contend 
that he received inadequate notice of the date of the oral 
argument since he failed to raise this objection before the 
Commission. In addition, the facts show that in fact ap¬ 
pellant received sufficient notice so that a denial of a con¬ 
tinuance was not an abuse of the Commission’s discretion 
nor did it deprive appellant of a full and fair hearing. 

2 . 

Since appellant failed to exhaust his administrative rem¬ 
edy, he cannot now contend that the consolidation of his 
application for renewal of license and intervenor’s appli¬ 
cation for a construction permit was erroneous, over eight¬ 
een months having elapsed since the order complained of 
occurred. Moreover, the Commission’s Rules in effect at 
the time of the consolidation specifically provided that such 
action should be a matter within the Commission’s discre¬ 
tion. No showing has been made of an abuse of that dis¬ 
cretion. In addition, the Supreme Court decision in the 
case of Ashbacker Radio Corporation v. Federal Radio 
Communications Commission, 326 U. S. 327 (1945), spe¬ 
cifically required the Commission to consolidate the appli¬ 
cations for hearing. 


3. 

Appellant failed to exhaust his administrative remedy' 
by not filing a petition for rehearing within twenty days 
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of the denial of his petition for joint consideration of his 
applications for a construction permit and renewal of li¬ 
cense and is consequently now barred from further relief 
in this Court. Appellant’s contention that he was denied 
a hearing on his application for a construction permit is a 
separate proceeding before the Federal Communications 
Commission and is not properly a part of this appeal, 'the 
Commission’s denial of appellant’s petition for joint con¬ 
sideration was required by Section 1.387(b)(3) of its rhles 
and by the requirements of due process. Appellant’s first 
petition to reopen the record was addressed to the Com¬ 
mission’s discretion, and its denial is fully justified by the 
record and is in no way contrary to due process require¬ 
ments. 


Appellant’s offer of evidence regarding intervenor’s al¬ 
leged violation of Section 310(b) of the Communications 
Act is not material to this appeal, and appellant was not 
aggrieved by the Commission’s refusal to consider it. The 
denial of the second petition to reopen the record was hot 
an abuse of administrative discretion. Appellant had | no 
right to oral argument on that petition as it was solely a 
matter addressed to the discretion of the Commission, and 
the requirements of due process were satisfied by the full 
hearing held on his application for renewal of license. ! 

i 

5 . 

The Commission’s conclusion that appellant is not qual¬ 
ified to receive a renewal of his license is a matter entirely 
within the discretion, of the Commission and is fully war¬ 
ranted by the record in this case. This Court has held that 
violations of the technical rules of the Commission ark 
sufficient grounds to warrant a denial of an application 
for renewal of license. Nor is the Commission required to 
make conclusions relative to all of the qualifications: of 

i 

i 

i 
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appellant. It is for the Commission to decide whether the 
public interest will be served by a consideration of all of 
appellant’s qualifications and to determine which consider¬ 
ations shall control. This Court has also held that when 
one application must be denied, there is no need for the 
Co mm ission to make a comparison with the qualifications 
of another mutually exclusive applicant. 

IV 

ARGUMENT 

1. The Denial of Appellant’s Request for a Continu¬ 
ance of the Oral Argument Was a Matter Entirely Within 
the Discretion of the Commission, and the Undisputed 
Facts Show That There Was No Abuse of That Discretion 
and, Consequently, No Denial of a Full and Fair Hearing. 
In Addition, Although Appellant in Fact Received Ade¬ 
quate Notice of the Date of the Oral Argument, He Cannot 
Now Raise the Objection That He Did Not, Since He Failed 
to Raise It Before the Commission. 

Appellant’s first assignment of error, i. e., that he was 
denied the right to be represented by counsel of his own 
choice at the oral argument and thus was denied a full and 
fair hearing, is based primarily on the Commission’s action 
in denying the telegraphic request for a continuance of the 
oral argument filed with the Commission by Mr. Maurice B. 
Gatlin, appellant’s New Orleans attorney, on February 12, 
1948. 

The rule of law in both the Supreme Court and this Court 
is that a continuance is a matter within the discretion of 
the trial court and will not be reversed upon appeal unless 
there is a showing that this discretion has been abused. 
Avery v. Alabama, 308 U. S. 444, 446 (1940); Neufield v. 
United States, 73 App. D. C. 174, 179,118 F. (2d) 375, 380 
(1941), cert, denied, 315 U. S. 798 (1942); Harrah v. Mor 
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gentium, 67 App. D. C. 119,120, 89 F. (2d) 863, 864 (1937). 
This rule is also applicable to requests for continuances 
before administrative agencies. California Oregon Pouter 
Co. v. Federal Power Commission, 150 F. (2d) 25, 28 (C. C. 
A. 9th, 1945), cert, denied, 326 U. S. 781 (1946); National 
Labor Relations Board v. Algoma Plywood & Veneer Co., 
121 F. (2d) 602, 605 (C. C. A. 7th, 1941). Further, “jA 
party seeking a continuance must make a showing that the 
same is reasonably necessary for a just determination qf 
the cause. ’ ’ Neufield v. United States, supra. 

In the light of these applicable principles of law, t(ie 
specific facts relative to the denial of the continuance re¬ 
quested are material to the proper determination of this 
issue. At the further hearing held in this case on Novem¬ 
ber 4, 5, and 6, 1946, appellant was represented by fijie 
Washington law firm of Fisher, Wayland, Duvall & South- 
mayd, as well as by Mr. Maurice B. Gatlin. (App. 4A) 
Mr. Fisher of that firm was the active advocate in the 
hearing. (J. A. 103 et seq.) On December 30, 1947, tjie 
firm of Fisher, Wayland, Duvall & Southmayd filed the 
“Exceptions And Bequest For Oral Argument” on behalf 
of appellant, with Mr. Maurice B. Gatlin being listed ks 
“Of Counsel.” (App. 6A) On February 10, 1948, the 
day after the date for oral argument was announced, 
Fisher, Wayland, Duvall & Southmayd filed a “Petition 
To Reopen The Record And Continue Oral Argument]” 
with Mr. Gatlin being again listed as “Of Counsel.” Tljie 
sole ground for this requested continuance was that appel¬ 
lant desired to introduce additional evidence regarding his 
future plans. (J. A. 171) This request was denied by the 
Commission on February 11, 1948. (J. A. 174) On Feb¬ 
ruary 12, 1948, Mr. Gatlin telegraphed to the Commissiqn 
still another request for a continuance, stating that he 
could not be present for the oral argument on February 
17th because (1) he had an important case in the Ciyil 
District Court of New Orleans on that date; and (2) he 
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had a speaking engagement for the same date in connection 
with the current gubernatorial campaign. A continuance 
was requested until March 15, 1948. (J. A. 175) Inter- 
venor filed an opposition to this request for a continuance 
on the same day, and in her opposition challenged the good 
faith of the request because she had determined (1) that 
in the only case in which Mr. Gatlin was scheduled to 
appear in the Civil District Court of New Orleans on Feb¬ 
ruary 17th, he had not asked opposing counsel for a con¬ 
tinuance, and, as a matter of fact, opposing counsel was 
himself going to obtain a continuance, as a matter of right, 
since he was scheduled to appear in the Supreme Court 
of Louisiana on that day; and (2) that Mr. Gatlin’s speech 
in the “current gubernatorial campaign” was one of a 
series of Mr. Gatlin’s weekly fifteen-minute talks over 
Radio Station WJBW that had been a regularly scheduled 
program for years. (J. A. 177) It is significant to note 
that the “Objection To Proceeding” which Mr. Harry R. 
Hill, as counsel for appellant, attempted to present at the 
oral argument and which appellant has included in this 
record, admits the truth of intervenor’s statements in this 
connection. (J. A. 186) The Commission denied this re¬ 
quest for a continuance on February 13,1948. 

The three outstanding facts to be considered, therefore, 
in determining this issue are : (1) Mr. Gatlin did not have 
a case in the Civil District Court of New Orleans on the 
same day the oral argument was held; (2) the only excuse 
for Mr. Gatlin being deliberately absent from the oral argu¬ 
ment was a fifteen-minute radio broadcast scheduled for 
that date; and (3) appellant was, up until the oral argu¬ 
ment, in addition to Mr. Gatlin, also represented by a 
Washington firm of four radio attorneys. By means of a 
letter dated February 16, 1948, this Washington firm with¬ 
drew as counsel, but this fact was not known to the Com¬ 
mission even as late as the morning of the day on which 
the oral argument was held. On February 17,1948, at the 
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oral argument, Mr. Fisher announced his withdrawal as 
counsel, and when the Chairman of the Commission asl^ed 
if there were any objections to this withdrawal, none were 
made. (J. A. 185) Therefore, as far as the Commission 
knew when it considered appellant’s requests for continu¬ 
ances during the week preceding the oral argument, appel¬ 
lant was represented by five radio counsel. Appellant, jin 
his brief, does not now contend that the withdrawal of the 
Washington law firm was ever urged as a ground forj a 
continuance. 

Despite appellant’s contention, it is clear that a litigant 
is not entitled to counsel of his own selection as an absolute 
right, but that the court must have some control over coun¬ 
sel’s activities. People v. Whinnery, 55 Cal. App. (2d) 704, 
131 P. (2d) 33 (1942) This Court has emphasized the same 
rule in Smith v. United States, 53 App. D. C. 53, 55, 288 
Fed. 259,261 (1923). 

‘‘On the other hand, the right to select his own coun¬ 
sel cannot be insisted upon in a manner that will ob¬ 
struct an orderly procedure in courts of justice, and 
deprive such courts of the exercise of their inherent 
powers to control the same. In this case the defend¬ 
ant and his chosen attorney had ample notice that tjie 
case would be proceeded with when reached on tljie 
date to which it had last been continued, and it w^s 
the duty of defendant or his counsel to then be present, 
prepared either for trial or to show cause for further 
continuance.” 

The general rule is that the fact that a party’s counsel 
is unable to be present at the time scheduled for trial be¬ 
cause he is in attendance at another court does n6t 
necessarily entitle the client to a continuance. Patton V. 
Evans, 92 Utah 524, 69 P. (2d) 969 (1937). To the sanjie 
effect are State v. Simon, 114 N. J. L. 551, 178 Atl. 192 
(1935), aff’d, 116 N. J. L. 134, 182 Atl. 631 (1936), cei\t. 
denied, 298 U. S. 666 (1936); Abdell v. Commonwealth, lid 
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Va. 458, 2 S. E. (2d) 293 (1939); (1938) 112 A. L. B. 593. 
Therefore, if Mr. Gatlin had been engaged in another trial, 
the Commision still would not have abused its discretion 
by a denial of a continuance. But when the record shows 
that Mr. Gatlin’s other case was postponed, so that this 
would not have prevented his attendance at the oral argu¬ 
ment, there is no ground whatsoever to claim an abuse of 
discretion in this connection. 

Nor can appellant obtain any relief by contending that 
his counsel was scheduled to make a regular weekly radio 
speech on the date set for the oral argument. The denial 
of a request for a continuance based on counsel’s outside 
non-essential activities is not such an abuse of discretion 
as to require reversal on appeal. The Supreme Court of 
Oklahoma, for example, has held that counsel’s attendance 
at an out-of-town religious conference was not sufficient 
grounds to reverse the lower court’s denial of a continu¬ 
ance. In Be Johnson's Estate, 189 Okl. 157,114 P. (2d) 469 
(1941). 

The fact that, as far as the Commission knew, appellant 
was represented by at least five competent radio lawyers 
up until the time of the oral argument is in itself sufficient 
justification for a denial of the request for continuance. A 
party is not entitled to be heard “. . . at all times by all 
of the counsel he mav see proper to employ.” Adams v. 
State, 176 Ark. 916, 928, 5 S. W. (2d) 946, 951 (1928); Hat¬ 
field v. Commonwealth, 287 Ky. 467, 153 S. W. (2d) 892 
(1941); Williams v. State, 145 “Tex. Cr. B. 406, 168 S. W. 
(2d) 261 (1943); Thorn v. Tetrick, 93 W. Va. 455,116 S. E. 
762 (1923). This Court has held that although the de¬ 
fendant discharged one attorney at the hearing on the mo¬ 
tion for a new trial, since he was represented by other 
counsel, no error was committed in holding the hearing. 
Grock v. United States, 53 App. D. C. 146, 289 Fed. 544 
(1923). An excellent statement of this rule and the rea¬ 
sons for its existence has been given by the Court of Ap¬ 
peals of Kentucky: 
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“In the recent case of Brandiff, alias BrandrifF, v. 
Commonwealth, 227 Ky. 389, 12 S. W. (2d) 273, we 
said: * Moreover, we have held in a number of ca?es 
that, in the absence of some specially pertinent and 
influencing facts, a defendant is not entitled to a con¬ 
tinuance as a matter of right solely upon the ground 
that one of his counsel was absent when he had others 
who were present and who possessed equal skill and 
ability -with the absent one, and that in such circum¬ 
stances the trial court did not abuse a sound discretion 
in overruling the motion for a continuance on that 
ground, (citing cases) The rule as so announced!in 
those cases is one of universal application and it is a 
most wholesome one. Were it otherwise, the trial of 
criminal cases and the enforcement of the criminal laws 
would be greatly obstructed, and in some instancies 
wholly defeated. All that a defendant charged witli a 
serious crime would have to do would be to employ a 
number of attorneys, some of whom, because of the Nu¬ 
merous ailments to which humanity is subject, might 
probably be ill on the day set for the trial or absent for 
some other cause, and a continuance awarded therefbr, 
and which, probably, would be repeated on the day I to 
which the case was continued. While the law entitle? a 
defendant in a felony charge to be represented by coun¬ 
sel, there is no law with which we are acquainted tliat 
entitles him to have present at his trial all and each!of 
the many individual counsel that he sees proper to em¬ 
ploy. If those present possess sufficient ability ahd 
skill to properly conduct his trial, and to do so with 
fidelity, then defendant has had the benefit of all the 
rights extended to him under the law.” Mullins v. 
Commonwealth , 227 Ky. 514, 516, 13 S. W. (2d) 535, 
536 (1929). 

While Mr. Gatlin did not appear at the oral argument, 
Mr. Harry R. Hill, an associate of Mr. Gatlin’s, ably pre¬ 
sented appellant’s case. On the “Second Petition jof 
Charles C. Carlson, Applicant, for Reopening of Case for 
Further Hearing,” the names Maurice B. Gatlin and 
Harry R. Hill appeared on the pleading as attorneys for 
appellant. (J. A. 201) It is submitted, therefore, that ap- 
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pellant was actually represented at the oral argument by 
his counsel and that he was, therefore, not prejudiced in 
any way by the Commission’s failure to grant the requested 

continuance. In the case of Lund green v. Lund green, . 

Utah., 184 P. (2d) 670, 672 (1947), a similar situation 

arose. In a divorce case, the attorney who represented the 
defendant was engaged at the time in the trial of another 
case and could not be present at the divorce proceedings. 
Over the objections of defendant’s counsel, another mem¬ 
ber of his firm appeared at the request of the trial court, 
and defendant’s request for a continuance was denied. 
Upon appeal, the Supreme Court of Utah affirmed, saying: 

“No prejudice can arise by denial of a continuance 
when the moving party is well represented and has am¬ 
ple opportunity to present his case . . . There was no 
abuse of discretion in denying the continuance.” 

To the same effect is Iowa v. Burch, 195 Iowa 427,192 N. W. 
287 (1923). 

Intervenor, in her opposition to Mr. Gatlin’s February 
12th telegraphic request for a continuance, definitely put in 
issue the good faith of appellant in requesting this continu¬ 
ance by stating: 

“4. It is respectfully submitted that this tele¬ 
graphic request is (a) a sham pleading to further im¬ 
plement the avowed purpose of Mr. Gatlin to delay 
these proceedings for vears; (b) factually misleading 
. . .” (J. A. 179) 

This Court, in Harr ah v. Morgenthau, supra, reversed the 
district court for refusing to grant a continuance on the 
ground that there w^as an abuse of discretion. However, 
the Court pointed out that if there had been anything in 
the record challenging the good faith of the motion for 
continuance, there would have been justification for the 
denial of the request. The record in this case contains 
evidence of lack of good faith, and for that reason the ac¬ 
tions of the Commission in denying the requested continu¬ 
ances were fully justified. 
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In addition, the telegraphic request for a continuance 
filed on February 12, 1948, violated the provisions of five 
sections of the Commission’s Rules and Regulations. Sec¬ 
tion 1.743 provides that a petition shall not be considered 
by the Commission until it has been on file for a period of 
four days. The request in question was filed only three legal 
days before the scheduled date of the oral argument. Coun¬ 
sel for intervenor was consequently not allowed sufficient 
time, as provided by this section, to properly investigate 
and answer the request for a continuance. Since appeUant 
had notice of the date scheduled for the oral argument in 
time to have complied with this section, it is submitted that 
the denial of the request for a continuance was justified 
since the request was not timely filed. In addition, Sections 
1.764 and 1.765 specifically disclose the requirements tp be 
met in the filing of pleadings. Included are the require¬ 
ments that an original and fourteen copies of such a peti¬ 
tion should be furnished to the Commission and that $uch 
should be signed and verified. The requirements as| set 
forth in these sections were not complied with in this base. 
Furthermore, Section 1.811 of the Commission’s Rules and 
Regulations provides as follows: 

j 

“ Continuances and extensions.—Continuances in, re¬ 
spect to any proceeding or hearing pending before! the 
Commission and extensions of time for making any[ fil¬ 
ing or performing any act required or allowed to be 
done within a specified time may be granted upon po¬ 
tion for good cause shown, except where the time for 
performance or filing is limited by statute.” (Italics 
supplied) 

It is submitted that not only do all the facts in this case kail 
to show “good cause,” but that the Commission was justi¬ 
fied in its denial because the request was not accompanied 
by affidavits proving that the circumstances alleged actually 
existed. It has been held that a court “. . . has the right 
to have presented an affidavit of the reason why courisel 
cannot try his case. ’ ’ Patton v. Evans, supra at 528, 6^ P. 
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(2d) at 971. The failure of Mr. Gatlin to supply such an 
affidavit casts such doubt on the request of appellant that 
this Court cannot find that the denial of the continuance 
was an abuse of discretion. Finally, Section 1.813 of the 
Commission’s Rules, pertaining to motions involving delay, 
provides as follows: 

“ Motions involving delay.—Requests for continu¬ 
ance shall show diligence by the moving party and 
shall be made at such time and in such manner as to 
avoid unnecessary hardship or expense to the parties 
to the proceeding.” 

Mr. Gatlin’s radio talk was a regularly scheduled feature 
of Radio Station WJBW and had been for years. On Feb¬ 
ruary 10, 1948, appellant filed a petition requesting a con¬ 
tinuance of the oral argument, yet no mention was made 
of this radio engagement. It is submitted that such a lack 
of diligence is a sufficient ground for a denial of the re¬ 
quested continuance. 

The undisputed facts, then, show that appellant’s attor¬ 
ney, Mr. Gatlin, filed a request for a continuance which (1) 
violated five sections of the Commission’s Rules and Regu¬ 
lations; (2) was based on one reason that the record now 
shows did not exist on the date the oral argument was held; 
(3) was factually misleading as to the second reason as¬ 
signed for the request; (4) was filed only after a previous 
petition for continuance on other grounds failed; (5) was 
not accompanied by any proof; and (6) showed only that 
one out of five attorneys could not be present. Each and 
every one of these facts justified the Commission’s action 
in denying the requested continuance when considered in 
the light of the reasoning of this Court in Sechrist v. Bry¬ 
ant, 52 App. D. C. 286, 289, 286 Fed. 456, 459 (1923): 

“That any litigant should be denied a hearing is 
most regrettable, inasmuch as the denial may result in 
serious actual wrong. Nevertheless the rules which de¬ 
termine the right to a continuance are designed to se- 
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cure the greatest good to the greatest number, in ac¬ 
cordance with law, and as such rules cannot be sacri¬ 
ficed to sympathy, without putting a premium on neg¬ 
lect, want of foresight, and inexcusable delays, jhey 
must be enforced in the interest of an effective admin¬ 
istration of justice.’’ 

Appellant’s first assignment of error, as heretofore set 
forth, is that he was denied a full and fair hearing as re¬ 
quired by due process of law. In the Statement of Points, 
itself, this alleged error is solely based on the contention, 
previously answered, that he was arbitrarily denied the 
right to be represented by counsel of his own choice. How¬ 
ever, in his Argument, appellant advances the further con¬ 
tention that he was deprived of his “right to a full and fair 
hearing” because of the lack of notice of the date on wjiich 
the oral argument was to be held. 

It is submitted that appellant has waived any right to 
press this contention on appeal since he did not preseht it 
before the Commission in order that that body would have 
an opportunity to correct any error that might have ex¬ 
isted. On February 9, 1948, the oral argument was sched¬ 
uled for February 17, 1948, in response to the appellaht’s 
request. On February 10, 1948, a motion for continuance 
of the oral argument was filed by Fisher, Wayland, Duval 
& Southmavd, appellant’s Washington radio attorneys, but 
no effort was made therein to urge the inadequacy of notice 
as a basis for granting the request. (J. A. 171). On Feb¬ 
ruary 12, 1948, Mr. Gatlin filed a telegraphic request for a 
continuance, and again the alleged lack of notice was |not 
mentioned. (J. A. 175) Finally, at the time of the bral 
argument on February 17, 1948, Mr. Harry R. Hill, Ap¬ 
pearing on behalf of appellant, made the following state¬ 
ments: (J. A. 185-186) 

“Mr. Hill: May it please the Commission, I want 
to respectfully object to proceeding with this oral argu¬ 
ment today, and I want to renew and insist upon the 
telegraphic request made by Maurice B. Gatlin, atior- 
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ney for Mr. Charles C. Carlson, that this argument be 
continued, and I want to make that telegram a part of 
the record and this request. 

t ‘The Chairman: Will you excuse me for just a 
moment? 

“Mr. Hill: Surely. 

“The Chairman: I do not understand we can enter¬ 
tain an objection to proceeding with the argument that 
has been set here in accordance with the rules of the 
Commission. The purpose of the argument is to argue 
the case. 

“Mr. Hill: I have no desire to go against the rules 
of the Commission. This objection is intended to be in 
the form of a motion. 

“The Chairman: The proceeding here today is on 
the argument of the case, Mr. Hill. 

“Mr. Hill: May the record show I have attempted 
to renew my motion for a continuance and that it was 
denied? 

“The Chairman: There is no objection to that.’’ 

It is apparent, therefore, that Mr. Hill was only renewing 
the objections previously made, and the written objection 
incorporated in the joint appendix was never before the 
Commission. (J. A. 186) 

The accepted rule of law is that an appellate court will 
not consider or review contentions not presented before the 
lower court. The Supreme Court has followed this rule in 
reviewing questions involving cases before administrative 
agencies. In Adams v. Mills, 286 U. S. 397, 416-417 (1932), 
the Court stated: “The record, however, does not show 
that the objection was urged either before the Commission 
or in the District Court; and it accordingly will not be en¬ 
tertained here.” See also United Rys. & Electric Co. of 
Baltimore v. West, 280 U. S. 234, 248 (1930); Blair v. Oes- 
terlein Mach. Co., 275 U. S. 220, 225 (1927); United Stales 
v. Baltimore & Ohio R. R., 231 U. S. 274, 297 (1913); Ex 
parte Keizo Kamiyama , 44 F. (2d) 503, 505 (C. C. A. 9th, 
1930). The principle is well stated by the Ninth Circuit 
Court of Appeals: 
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“It is a fundamental rule of federal appellate pro¬ 
cedure that only such points as are made in the court 
below or such questions as are there raised will be re¬ 
viewed on appeal; and, unless the questions or points 
have been presented to the court below, they are not 
before this court for review. The Supreme Court of 
the United States, in Duignan v. XL S., 274 U. S. 195, 
200, 47 S. Ct. 566, 568, 71 L. Ed. 996 said: ‘This court 
sits as a court of review. It is only in exceptional bases 
coming here from the federal courts that question^ not 
pressed or passed upon below are reviewed/ (cjiting 
cases) 

“This rule is followed in cases coming to the Circuit 
Courts of Appeal from the Board of Tax Appeals.” 
Kottemann v. Commissioner of Internal Revenue, 81F. 
(2d) 621,623 (C. C. A. 9th, 1936) 

Even if it were possible for this Court to consideir the 
inadequacy of notice contention, it is submitted that i it is 
without merit. The proper procedure for relief would kave 
been for appellant to request a continuance upon the 
ground that he was unable to prepare for the oral argu¬ 
ment because of the lack of sufficient notice. Such ja re¬ 
quest, as shown by the authorities heretofore cite^L, is 
solely a matter within the discretion of the Commigsion, 
and a denial of the request will not be reversed upon appeal 
unless there is a clear showing of an abuse of that discre¬ 
tion. See also Kell v. State, 188 Ga. 670, 4 S. E. (2d) 596 
(1939). The denial of a request for continuance basbd on 
an alleged lack of time to prepare the case does not of itself 
constitute a denial of the constitutional right to assistance 
of counsel. Avery v. Alabama, supra at 446. It is the! duty 
of appellant to make a clear showing that the continuance 
is reasonably necessary for a just determination of the 
cause. Neufield v. United States, supra. It depends en¬ 
tirely on the circumstances of the case whether there is 
adequate time for preparation. In one case, this Court 
held that the refusal of a continuance in a criminal! case 
when counsel was appointed only four days before trial was 
not an abuse of discretion. Tomlinson v. United States, 68 
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App. D. C. 106,110, 93 F. (2d) 652, 656 (1937), cert, denied, 
303 U. S. 646 (1938) 

The facts in this case show that there would have been no 
abuse of discretion if the Commission had denied a request 
for a continuance based on an alleged lack of time to pre¬ 
pare for the oral argument. Exceptions to the Commis¬ 
sion’s Proposed Decision were filed by appellant on De¬ 
cember 30, 1947, and a request for oral argument was con¬ 
tained therein. In view of the provisions of Section 1.854 
(c) of the Commission’s Rules and Regulations, appellant 
knew that the Commission was required to grant its request 
for oral argument. Thus, in fact, appellant had not eight, 
but actually forty-eight days in which to prepare for the 
oral argument. 

Nor is there any Commission Rule, as suggested by ap¬ 
pellant, requiring that a party be given thirty days’ ad¬ 
vance notice of the date for oral argument. Section 1.387(a) 
of the Commission’s Rules and Regulations provides, in 
part, that, “The Commission will attempt, when possible, 
to give at least 30 days advance notice of a hearing.” This 
section applies specifically to an original hearing where an 
entire case is to be presented. Even then, the Commission 
is not bound to give thirty days’ notice, and it is not error 
to fail to do so. In the case of oral argument, the issues are 
limited to the points raised in the Exceptions. Since the 
complete record of the proceedings must be reviewed to 
file these Exceptions, the party preparing the Exceptions 
should have, for the most part, completed his preparation 
at the time of their filing. The fact that the appellant let 
a further forty-eight days elapse without preparing for the 
oral argument is, in itself, ample justification for the Com¬ 
mission’s denial of the request for a continuance. 

Appellant finally advances the unsupported argument 
that “. . . the Commission’s action also was unusual and 
unprecedented, since it is the custom of the Commission to 
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give at least twenty to thirty days notice of the date of an 
oral argument.” This is not an accurate statement of the 
Commission’s practice, oral arguments having frequently 
been scheduled with less than twenty days’ notice. 

i 

It is submitted not only that the Commission did |not 
abuse its discretion in denying appellant’s requests for 
continuance, but that the evidence fully supports such i ac¬ 
tion, and that appellant was in no wise denied a full hnd 
fair hearing as required by due process of law. 

i 

2. Appellant Has Failed to Exhaust His Administrative 
Remedy and Therefore Cannot Obtain Relief in This Court 
From the Commission’s Action in Consolidating His Appli¬ 
cation for Renewal of License and Intervenor’s Application 
for a Construction Permit. In Addition, the Consolidation 
Was Permitted by the Commission’s Rules and Was Re¬ 
quired by Law. 

Appellant’s second assignment of error is that the Com¬ 
mission’s action in granting a comparative hearing on his 
application for renewal of license and intervenor’s appli¬ 
cation for a construction permit was arbitrary and capri¬ 
cious in that it deprived appellant of substantive and pro¬ 
cedural rights. This contention was raised for the first 
time in the “Application for Rehearing” filed on May 14, 
1948. The chronological order of events subsequent to ithe 
commission of this alleged error is a material factor tp be 
considered in this connection. On June 27, 1946, appel¬ 
lant’s application for renewal of license was designated for 
further hearing upon issues based on new and different 
violations of the Commission’s Rules and Regulations ioc- 
curring subsequent to the date of the first hearing. (J.| A. 
88) On September 20, 1946, intervenor filed a mutually 
exclusive application, in which she requested the facilities 
of Station WJBW, and petitioned that her application! be 
consolidated for hearing with the renewal application! of 
appellant, then scheduled for hearing on October 10, 1946. 
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(J. A. 97) Appellant failed to file an opposition to this re¬ 
quest although Section 1.744 of the Commission’s Rules 
and Regulations specifically gives him this right. Inter- 
venor’s application was designated for hearing with appel¬ 
lant’s application on September 25, 1946. (J. A. 101) 

Section 405 of the Communications Act of 1934, as 
amended, 48 Stat. 1095 (1934), 47 U. S. C. §405 (1948), 
provides, in part: “. . . That in the case of a decision, 
order, or requirement made under sections 301-362 of this 
title, the time within which application for rehearing may 
be made shall be limited to twenty days after the effective 
date thereof ...” Section 1.894 of the Commission’s 
Rules and Regulations specifically provides that, “Peti¬ 
tions for rehearing shall be filed within 20 days after the 
date on which public notice is given of the order or action 
complained of.” Appellant did not file a petition for re¬ 
hearing within twenty days after September 25,1946, when 
intervenor’s application was consolidated for hearing with 
his renewal application. Moreover, at the opening of the 
hearing on November 8, 1946, appellant again failed to ob¬ 
ject to the Commission’s consolidation order. The Exami¬ 
ner, at the outset of the proceeding, asked if there were any 
preliminary statements to be made by either counsel. At¬ 
torney for appellant replied, “Applicant is ready. We will 
call Mr. Carlson as our first witness. ’ ’ (App. 6A) 

A long-settled rule of judicial administration is that no 
one is entitled to judicial relief until the prescribed admin¬ 
istrative remedy has been exhausted. Myers v. Bethlehem 
Shipbuilding Corporation, 303 U. S. 41, 50 (1938). This 
Court, in interpreting Section 405 of the Communications 
Act, supra, has ruled that, unless a party avails itself of 
the remedies prescribed therein, it is precluded from seek¬ 
ing relief on appeal. Red River Broadcasting Co., Inc. v. 
Federal Communications Commission, 69 App. D. C. 1, 6, 
98 F. (2d) 282,286 (1938), cert denied, 305 U. S. 625 (1938). 
Appellant failed to apply for rehearing within the time 



I 

I 

I 


I 

I 

i 


limit specified by Section 405 of the Communications jAct 
and consequently cannot now obtain relief in this Court. 

I 

It is submitted that appellant has not saved his rights by 
belatedly raising this contention in his petition for rehear¬ 
ing filed after a final decision in the case had been issued 
and over eighteen months after the complained-of action 
occurred. Since the complained-of designation, appellant 
has actively participated in a hearing and has allowed in- 
tervenor and the Commission to expend time and moUey, 
without raising an objection to the Commission’s action. 
He has exhibited neither diligence nor an awareness of his 
burden to act affirmatively to protect himself. This Court 
specifically condemned such actions in the decision in |the 
Red River case, supra: 

“The right to administrative relief is a privilege af¬ 
forded by law to persons who consider themselves, in¬ 
terested or aggrieved. Unless the interests of sucjh a 
person are brought to the attention of the Commission 
through established procedural channels, it will be im¬ 
possible for it to give them proper consideration. The 
Act and the rules of the Commission have made ade¬ 
quate provision therefor. The burden, therefore, is, 
and properly should be, upon an interested person to 
act affirmatively to protect himself. It is more rea¬ 
sonable to assume in this case a legislative intent that 
an interested person should be alert to protect his own 
interests than to assume that Congress intended the 
Commission to consider on its own motion the possible 
effect of its action in each case, upon every person Who 
might possibly be affected thereby. Such a person 
should not be entitled to sit back and wait until all in¬ 
terested persons who do so act have been heard, and 
then complain that he has not been properly treated. 
To permit such a person to stand aside and speculate 
on the outcome; if adversely affected, come into t}iis 
court for relief; and then permit the whole matter to be 
reopened in his behalf, would create an impossible sit¬ 
uation.” Id, at 5-6,98 F. (2d) at 286. 
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In the same case, this Court specifically held that it did not 
decide that a party could wait until the last administrative 
remedy became available and then, for the first time, voice 
its objection to the Commission. On the contrary, it was 
stated: 

“Its duty was to seek the first administrative rem¬ 
edy available to it before the Commission. If, having 
such notice as it was entitled to have at an earlier 
stage of the proceeding, it neglected to avail itself of 
such an opportunity, it may thus have foreclosed itself 
from seeking further relief.” Id. at 6-7, 98 F. (2d) at 
287-288. 

It is submitted, therefore, that appellant’s failure to file 
an opposition to intervenor’s original request for consoli¬ 
dation and his failure to comply with the provisions of 
Section 405 of the Communications Act, supra, by peti¬ 
tioning for rehearing within twenty days from the date the 
action complained of occurred, foreclose appellant from 
seeking relief on this ground in this Court. 

Irrespective of whether or not appellant is now barred 
from raising this contention, it is clear that the Commis¬ 
sion’s action in consolidating for hearing appellant’s appli¬ 
cation for renewal of license and intervenor’s application 
for a construction permit was entirely proper. Appellant 
concedes that, on September 25,1946, the date on which the 
consolidation order was issued, the only sections of the 
Commission’s Rules and Regulations governing this action 
were Sections 1.387(b)(3) and 1.724, which at that time 
provided as follows: 

“Sec. 1.387(b)(3) Any person who, prior to the 
time the application in question was designated for 
hearing, had filed with the Commission a mutually ex¬ 
clusive application. Persons filing mutually exclusive 
applications after the application in question has been 
designated for hearing will be named as parties only 
if the Commission in its discretion deems such action 
advisable. 
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‘‘Sec. 1.724 Petitions to consolidate.—The Commis¬ 
sion, npon motion, or upon its own motion, will, where 
such action will best conduce to the proper dispatch of 
business and to the ends of justice, consolidate for 
hearing (a) any cases which involve the same appli¬ 
cant or arise from the same complaint or cause, o t (b) 
any applications which by reason of the privileges, 
terms, or conditions requested present conflicting 
claims of the same nature.” 

i 

The present provisions of Sections 1.387(b)(3) and 11724, 
providing for the consolidation for hearing purposes of a 
mutually exclusive application only if it is filed at least 
twenty days before the scheduled date of hearing, did not 
become effective until December 2, 1946, and therefore are 
not material to this issue. It is submitted, therefore, that 
the applicable Commission Rules on September 25, 1946, 
specifically authorized the instant consolidation in the Com¬ 
mission’s discretion, and appellant has not alleged or shown 
to this Court that there was any abuse of this discretion. 

Appellant, in spite of these provisions in the Rules, al¬ 
leges that “. . . prior to the Court’s decision in the fish- 
hooker case, the Commission . . . followed consistently the 
policy of refusing to hear in a comparative proceeding an 
applicant whose application was filed subsequent to! the 
commencement of a hearing upon an application mutually 
exclusive therewith.” As a matter of actual practice, I this 
was not true. In The Finger Lakes Broadcasting System, 
3 R. R. 406 (1946), for example, a consolidated hearing was 
held in November, 1944, on four applications for new facili¬ 
ties. A mutually exclusive application, filed on September 
13, 1945, was, on petition, designated, on October 23, 1^945, 
for hearing in this proceeding, which hearing was held in 
November, 1945. 

_ I 

Whether or not the Commission has, in its discretion^ de¬ 
clined to consolidate applications for hearing in other cgses 
cannot in any way affect the legality of the Commission’s 
action in the instant proceeding. This Court has held {bat 
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the Federal Communications Commission is not bound by 
judicial concepts such as res judicata and stare decisis . 
Churchill Tabernacle v. Federal Communications Commis¬ 
sion. , 81 U. S. App. D. C. 411,160 F. (2d) 244 (1947) 

Finally, a consideration of the Supreme Court’s decision 
in the case of Ashbacker Radio Corporation v. Federal 
Communications Commission, 326 U. S. 327 (1945), dis¬ 
closes that the Commission was in fact required to consoli¬ 
date the instant applications as a matter of law. Section 
307(d) of the Communications Act of 1934, supra, specifi¬ 
cally provides that applications for renewal of license 
“. . . shall be limited to and governed by the same consid¬ 
erations and practice which affect the granting of original 
applications.” It is apparent, therefore, that the Commis¬ 
sion was required to treat appellant’s application in the 
same manner as a new application if a mutually exclusive 
application was filed by another applicant. On December 
3, 1945, the Supreme Court said in the Ashbacker case, 
supra, that: 

“We only hold that where two bona fide applications 
are mutually exclusive the grant of one without a hear¬ 
ing to both deprives the loser of the opportunity which 
Congress chose to give him. ’ ’ Id. at 151. 

This ruling required that the Commission hold hearings on 
all mutually exclusive applications, whether or not a hear¬ 
ing had already begun. The Commission, itself, has recog¬ 
nized that this was the effect of the decision by following 
the suggestion of the Supreme Court in that case and estab¬ 
lishing a “cut-off date” after which mutually exclusive 
applications need no longer be consolidated for hearing. 1 
This cut-off date, however, did not become effective until 
December 2, 1946. Between the date of the Ashbacker de¬ 
cision and the effective date of the new rules establishing 
this “cut-off date,” any pending application was required 
to be consolidated for hearing with any mutually exclusive 


1 See Loganport Broadcasting Corporation, 4 R. R. 188a (1948). 
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application on file, which was precisely the situation in this 
case. 

Entirely unrelated to the instant assignment of error, 
appellant observes, “. . . in almost every instance in the 
past, the Commission, after hearing, has decided that the 
public interest would be served best by renewing the li¬ 
censes of stations on the representations of the licensees 
that there would be improvements in the technical opera¬ 
tion of the stations/ ’ The Commission has, nevertheless, 
in several instances in the past, denied applications for 
renewal of licenses on grounds of technical violations^ in 
spite of such representations. Greater Kampeska Radio 
Corporation (KWTN), 5 F. C. C. 514 (1938); Brooklyn 
Broadcasting Corp. (WBBC), 4 F. C. C. 521 (1937); United 
States Broadcasting Corp. (WARD), 2 F. C. C. 208 (1935). 
Furthermore, a review of Commission decisions on this 
point clearly indicates that it never has been faced with so 
many and so varied technical violations. The fact that |the 
Commission has not in similar earlier cases dealt so dtas- 
tically with offenders does not bind the Commission ajs a 
matter of law to follow a policy of leniency perpetually- 
Federal Communications Commission v. WOKO, 'Lnc., 329 
U. S. 223, 228 (1946). The Commission, under the Commu¬ 
nications Act of 1934, as amended, and its Rules and Regu¬ 
lations, clearly has the power to deny an application for (re¬ 
newal of license on the grounds of technical violations. 
There is ample evidence in the present record to justify 
such action. 

I 

It is submitted, therefore, that not only was the Com¬ 
mission’s action in consolidating the instant applications 
specially authorized by its own rules, but was, in fact, 
required by law, and there is no merit to appellant’s con¬ 
tention that he was deprived of substantive and procedural 
rights by this consolidation. 
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3. Appellant Failed to Exhaust His Administrative 
Remedy by Not Filing a Petition for Rehearing Within 
Twenty Days of the Commission's Denial of His Petition 
for Consolidation of His Application for a Construction 
Permit and His Application for Renewal of License and Is 
Consequently Now Barred from Further Relief in This 
Court. Appellant’s Contention That He Was Denied a 
Hearing on His Application for a Construction Permit Is 
Not Properly a Part of This Appeal. The Commission’s 
Action in Denying Appellant’s Petition for Joint Consid¬ 
eration and His First Petition to Reopen the Record Was 
Proper in Every Respect. 

Appellant’s third assignment of error relates to the 
Commission’s denial of his petition for joint consideration 
of his application for a construction permit and his appli¬ 
cation for renewal of license. The further hearing on the 
latter application was held on November 4, 5, and 6, 1946. 
On May 28, 1947, appellant filed an application for a con¬ 
struction permit to install a new transmitter and other 
equipment and on September 24, 1947, petitioned the Com¬ 
mission to consolidate this application with the hearing 
record on his renewal application. (J. A. 167) Intervenor 
filed an opposition to this petition on October 1, 1947, and 
the Commission denied the petition on October 2, 1947. 

As discussed heretofore under the 2nd Argument, appel¬ 
lant is now prohibited from seeking relief in this Court 
since he failed to file a petition for rehearing within twenty 
days after his petition for joint consideration was denied 
as provided in Section 405 of the Communications Act of 
1934, as amended, and Section 1.894 of the Commission’s 
Rules and Regulations. Red River Broadcasting Co., Inc. 
v. Federal Communications Commission, supra. 

It is submitted, however, that, even if a determination on 
the merits is made, the Commission’s action in denying the 
petition for joint consideration was neither arbitrary nor 
capricious as alleged. Appellant contends that he was de- 
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nied a hearing on his application for a construction permit 
in violation of Section 309(a) of the Communications Act 
of 1934, swpra. He admits, however, that this application 
has not yet been denied but only placed in a pending status. 
(Appellant’s Brief, p. 29) Whether or not the Commis¬ 
sion’s action in placing the application in a pending status 
is a violation of Section 309(a) is not a matter to be raised 
in this appeal. The application for a construction permit 
and actions taken by the Commission in connection there¬ 
with is a separate and distinct proceeding before the fed¬ 
eral Communications Commission, and appellant, if hie is 
denied a hearing on that application, should file a separate 
appeal in this Court. It is self-evident that a party caijinot 
include in an appeal on one case an issue that arose in a 
different case, even if both cases involve the same parties. 

Appellant’s assignment of error then narrows down to 
one point, i.e., the propriety of the denial of his petition for 
joint consideration. This petition did not request that the 
record be reopened for a consideration of new evidence con¬ 
tained in the application but was limited to a request that 
the Commission consider, ex parte, a self-serving applica¬ 
tion as evidence in the case. 

Appellant’s application for a construction permit 'vjras, 
in effect, a new application and consequently was mutually 
exclusive with intervenor’s application since it requested 
the same facilities. The present provisions of Section 
1.387(b)(3) of the Commission’s Rules and Regulations be¬ 
came effective on December 2,1946, over six months before 
appellant’s application for a construction permit was filed. 
This rule provides that mutually exclusive applications yill 
be consolidated for hearing “. . . only if the application 
in question is filed at least 20 days before the date on which 
the hearing on the prior application or applications is 
scheduled.” The hearing on intervenor’s application was 
concluded on November 6,1946. Therefore, appellant yas 
asking that the requested consolidation be ordered in di¬ 
rect violation of the Commission’s Rules. 
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If, however, appellant’s application for a construction 
permit is not considered to be mutually exclusive with the 
application of intervenor, it is clear that the requested con¬ 
solidation was a matter that could be granted or denied in 
the Commission’s discretion. The application was, in real¬ 
ity, a self-serving statement of what appellant intended to 
do in the future if the Commission would forgive and for¬ 
get his past violations. It contained the same material as 
was subsequently included in appellant’s first petition to 
reopen the record, filed on February 10, 1948, and is gov¬ 
erned by the same facts and principles of law discussed 
infra in regard to the denial of that petition. 

Moreover, if the Commission had granted appellant’s re¬ 
quest for a consolidation, it would have violated the Due 
Process provisions of the Fifth Amendment to the Consti¬ 
tution of the United States. If the Commission had con¬ 
solidated this application in the manner requested, it would 
have deprived intervenor of an opportunity to meet the 
claims of appellant recited in the application since no re¬ 
quest was made to reopen the record for further hearing. 
The Supreme Court has stated that, “The right to a hear¬ 
ing embraces not only the right to present evidence, but 
also a reasonable opportunity to know the claims of the 
opposing party and to meet them.” Morgan v. United 
States, 304 U. S. 1, 18 (1938). Nor would intervenor have 
had a chance to cross-examine appellant as to his plans dis¬ 
closed in the application, or any other witness whose testi¬ 
mony was incorporated in the application. “Due process, 
of course, requires that commissions proceed upon matters 
in evidence and that parties have opportunity to subject 
evidence to the test of cross-examination and rebuttal.” 
Market St. Ry. v. Railroad Commission of State of Califor¬ 
nia, 324 U. S. 548, 562 (1945), rehearing denied, 324 U. S. 
890 (1945). 

Appellant next charges that the Commission violated the 
provisions of Section 309(a) of the Communications Act 
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by denying his first petition to reopen the record and Con¬ 
sider his plans to install new equipment. This petition was 
filed on February 10,1948, after the date for oral argument 
had been announced and two months after the proposed de¬ 
cision was issued. (J. A. 171) Since this petition wasl not 
filed within twenty days after the issuance of the proposed 
decision, it did not comply with the provisions of Section 
405 of the Communications Act or Section 1.894 of the Com¬ 
mission’s Rules and Regulations. Therefore, even the right 
to petition the Commission to reopen the record was| not 
guaranteed to appellant by statute or by the Commission ’s 
Rules. Such a petition is always addressed to the discre¬ 
tion of the administrative body, and a decision thereon |will 
only be reviewed upon an abuse of that discretion. United 
States v. Pierce Auto Freight Lines , 327 U. S. 515, 535 
(1946); Interstate Commerce Commission v. Jersey ($ity, 
322 U. S. 503, 514 (1944); United States v. Northern jpac. 
Ry^ 288 IT. S. 490, 494 (1933). The issue, therefore, is 
whether the Commission, after holding two hearing^ on 
appellant’s application for renewal of license, abused its 
discretion by refusing a third hearing to again consider ap¬ 
pellant’s future plans. Appellant’s “future plans” ^ere 
already well known to the Commission. At the seqond 
hearing, held in November, 1946, appellant testified as to 
his plans for a new studio. (J. A. 126) At the first hear¬ 
ing, held in November, 1943, appellant testified that he had 
hired a new consulting engineer and promised that ^his 
engineer would remain in New Orleans indefinitely and 
work on the station equipment continuously. (App. 7A) 
At the hearing in November, 1946, after the violations Jiad 
continued, appellant was asked about this consulting ehgi- 
neer, who was to correct the admitted discrepancies. jAp- 
pellant replied that the engineer had left a few months 
after the first hearing and that he had made no effort to 
engage the services of another. (App. 8A) The enjtire 
petition to reopen the record contained nothing but promi¬ 
ses similar to those made to the Commission again and 


! 
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again. There was no new evidence to consider — nothing 
that could not have been or was not presented to the Com¬ 
mission at the previous hearings. The Commission has a 
right to protect its administrative processes by requiring 
that available evidence be presented at a scheduled hearing. 
This Court has had occasion to pass on a similar contention 
as a basis for appeal and rejected it in the following words: 

“The appellant makes no definite and specific show¬ 
ing that the result is not supported by the evidence. 
Thus, appellant’s contention must necessarily simmer 
down to the position that further facts, showing in 
more detail and in light of experience the effect of the 
new station, were in existence and could have been 
made part of the record. 

“Under these circumstances to allow the appellant 
to allege as an error of law a situation that it took no 
timely steps to correct by presenting its evidence in 
full would change its position from that of an inter¬ 
ested party under the statute to that of a mere vigi¬ 
lante.” Colorado Radio Corporation v. Federal Com¬ 
munications Commission, 73 App. D. C. 225, 228, 118 
F. (2d) 24, 27 (1941) 

The reasons given for reopening the record were not based 
on anything that happened after November, 1946, when the 
record was closed. “There must be an end to determina¬ 
tions and redeterminations. The issue was crystalized and 
the record could have been made before the Commission’s 
action.” Ibid. 

It is submitted, therefore, in connection with appellant’s 
third assignment of error, that not only has appellant 
failed to exhaust his administrative remedies and thus is 
precluded from relief in this Court, but that the action com¬ 
plained of, i.e., the Commission’s failure to hold a hearing 
on appellant’s application for a construction permit, is not 
even a part of this case. The denial of appellant’s petition 
for joint consideration of his applications for a construc¬ 
tion permit and renewal of license was in accordance with 
the provisions of the Commission’s Rules and the require- 
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ments of due process. The denial of appellant’s first peti¬ 
tion to reopen the record was a matter purely within! the 
Commission’s discretion and was fully justified by the evi¬ 
dence. Appellant was not deprived of any right, and his 
contentions in this regard are completely without merit. 

4. Appellant’s Offer of Evidence Relative to Interve- 
nor’s Qualifications Is Not Material to the Instant Pro¬ 
ceeding, and the Commission’s Action in Denying Appel¬ 
lant’s Second Petition to Reopen the Record Without Af¬ 
fording Him an Opportunity for Oral Argument Thereon 
Was Not Erroneous. 

i 

i 

Appellant’s fourth assignment of error is based on!the 
Commission’s denial on April 22, 1948, of his second peti¬ 
tion to reopen the record, filed on March 18, 1948. (Jl A. 
189) The first contention made by appellant in this peti¬ 
tion was that intervenor had attempted to seize control of 
Station WJBW, in contravention of Section 310(b) of I the 
Communications Act of 1934, and that the Commission 
should reopen the record in this proceeding to receive "phis 
evidence since it related to the qualifications of intervenor 
to be a licensee. The second portion of the petition re¬ 
quested the Commission to reopen the record to receive 
evidence as to appellant’s future intentions. 

Appellant’s brief in this Court raises, for the first tiime, 
the argument that had the Commission considered the evi¬ 
dence concerning the alleged violation by intervenor! of 
Section 310(b), “. . . it might well have reached a differ¬ 
ent conclusion than it did in denying appellant’s applica¬ 
tion ...” The second petition to reopen the record did 
not, in any way, allege that this evidence was revelant or 
material to appellant’s case but concerned itself solely 
with the Commission’s duty to take action against inter¬ 
venor for her alleged violation of the Communications Act 
of 1934. Nor is this contention raised in the application 
for rehearing filed by appellant on May 14, 1948. As set 
out heretofore, an appellate court will not consider or re- 
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view contentions not presented before the lower court. 
Adams v. Mills, supra; United Rys. & Electric Co. of Balti¬ 
more v. West, supra. It is submitted, therefore, that appel¬ 
lant may not now contend in this Court that the admission 
of this evidence would have affected the decision in his 
case and, therefore, that its exclusion by the Commission 
was erroneous. 

In addition, it is submitted that appellant has no appeal- 
able interest based on the Commission’s refusal to receive 
this evidence. Both the Commission’s proposed and final 
decisions denied appellant’s application for renewal of li¬ 
cense solely on the ground that the record conclusively 
demonstrated his unfitness to be a licensee of a radio sta¬ 
tion. The granting of a construction permit to intervenor 
was not made on the basis of any comparative qualifica¬ 
tions. Appellant would have been deprived of his license 
whether intervenor had applied for his facilities or not, 
and, therefore, the grant to intervenor was in no way preju¬ 
dicial to him. After the decision, intervenor’s status as a 
permittee of a radio station was separate and distinct from 
appellant’s. When appellant complained that intervenor 
was not qualified to be a licensee, he was in the same status 
as any other citizen making a complaint, and he had no 
right to insist that the Commission take any action on that 
complaint. Therefore, he was not injured by the Com¬ 
mission’s refusal to reopen the record to receive this evi¬ 
dence, and he cannot now urge this contention on appeal 
since he is not aggrieved or adversely affected by the ac¬ 
tion. The case of Simmons v. Federal Communications 
Commission, 79 U. S. App. D. C. 264, 265,145 F. (2d) 578, 
579 (1944), is directly in point. In that case, the party 
whose application was denied appealed and contended that 
the intervenor’s application was granted in the face of ad¬ 
verse findings and that a comparative consideration of the 
two applications would have resulted in a grant of his ap¬ 
plication. This Court dismissed his appeal from the grant¬ 
ing of intervenor’s application, saying: 
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“Since appellant’s application was rightly denied he 
has no ground for complaint. He does not contend 
that he is worse off than he would have been if ihter- 
venor’s application, as well as his own, had been de¬ 
nied. Accordingly he is not * aggrieved’ or ‘adversely 
affected’ by the granting of intervenor’s application 
and has no standing to appeal from it.” 

Irrespective of whether or not this contention may j now 
be argued by appellant before this Court, it is submitted 
that the Commission’s action in refusing to consider! this 
evidence was fully justified. The denial of a petition for 
rehearing is a matter solely within the discretion of the 
administrative agency and will not be reversed upon appeal 
except for an abuse of that discretion. Interstate Com¬ 
merce Commission v. Jersey City, supra; United States 
ex rel Maine Potato Growers & Shippers’ Ass’n. v. Inter¬ 
state Commerce Commission, 66 App. D. C. 398, 402, $8 F. 
(2d) 780, 784 (1937), cert, denied, 300 U. S. 684 (1937) 
The second petition to reopen the record was filed four 
months after the proposed decision was issued and two 
months after the first petition to reopen the record! was 
filed. The portion of the petition relating to intervehor’s 
alleged violation of Section 310(b) of the Communications 
Act could, at the most, be relevant only to intervehor’s 
qualifications and could not in any way affect the Comtmis- 
sion’s decision denying appellant’s application for renewal 
of license. The balance of that petition dealt with matters 
that had previously been fully presented to the Commission 
and disposed of after full consideration. There must <bme 
a time when an administrative agency reaches an end of 
determinations, and its ruling becomes final. In this con¬ 
nection, the following observation would appear tb be 
applicable: 

“Rehearing in an administrative proceeding is not 
a matter of right but lies in the discretion of the 
agency making the order. The courts will interfere 
on judicial review only where there has been an abuse 
of discretion. Without this well-settled rule, there 
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would be little hope that the administrative process 
could ever be consummated in an order that would not 
be subject to reopening.’’ I Von Batjr, Federal Ad¬ 
ministrative Law, (Supp. 1947) §185 

Appellant, in his brief at page 31, states categorically, 
but without benefit of authority, that, “There has been a 
direct and deliberate violation of Section 310(b) of the 
Act by an applicant (the intervener) ...” The facts con¬ 
cerning intervenor’s actions in this connection in the Civil 
District Court of New Orleans were fully disclosed to the 
Federal Communications Commission, and it decided that 
they concerned matters which were properly subject to 
the local law of the State of Louisiana. (J. A. 203) Ap¬ 
pellant has not included in the joint appendix or in the 
record any factual information pertaining to these pro¬ 
ceedings in the local New Orleans court. Therefore, this 
Court cannot decide as a matter of law whether or not the 
Commission’s decision as to the materiality of this evi¬ 
dence is valid or not, and it must, therefore, affirm the 
decision. 

Nevertheless, intervenor in fairness to herself in light 
of the allegation made, feels compelled to present the true 
facts to this Court. Intervenor is the divorced wife of 
appellant and, under the community property laws of Lou¬ 
isiana, is entitled to an undivided one-half interest in all 
of appellant’s property. Intervenor alleged in her petition 
to the local New Orleans court that appellant was fraud¬ 
ulently depriving her of her property and income and 
contended that the only way to protect her rights was to 
have an accounting made of the physical assets of Station 
WJBW. This was done, but at no time did the court 
interfere with the operation of the station or with appel¬ 
lant’s control over the broadcast facilities as licensee. The 
Supreme Court has held in Radio Station WOW v. Johnson, 
326 U. S. 120 (1945), that local state courts have the power 
to deal with the physical assets of a radio station in any 
matter involving a question of fraud under state law. The 



Tenth Circuit Court of Appeals in the case of Regents of 
New Mexico College of Agriculture & Mechanical Arts v. 
Albuquerqice Broadcasting Company, 158 F. (2d) 900 (C. 
C. A. 10th, 1947), also upheld the power of the state counts 
to act in this connection. The Supreme Court of Louisiana 
has itself passed on the same issue in cases dealing with 
appellant and his present station. Southern Broadcasting 
Corporation v. Carlson, 188 La. 959, 178 So. 505 (1937); 
Southern Broadcasting Corporation v. Carlson, 187 La. 823, 
175 So. 587 (1937) It is submitted, therefore, that not 
only has appellant failed to show that the Commission’s 
conclusion that intervenor did not violate Section 310(b) 
of the Act is erroneous, but as a matter of fact the law is 
clear that she was properly enforcing her rights under state 
law. Appellant’s charges in this connection are, therefore, 
entirely unsupported in fact or law. 

Appellant’s final contention under this assignment of 

error is that he was, prior to the Commission’s denial, 

entitled to oral argument on his second petition to reopen 

the record. In support thereof, he cites this Court’s recent 

decisions in L. B. Wilson, Inc. v. Federal Communications 

Commission, No. 9434, decided April 12, 1948, and WjfR, 

The Goodwill Station. Inc. v. Federal Communications 

* 

Commission, No. 9464, decided October 7, 1948. It is sub¬ 
mitted that these cases are not in point because of a differ¬ 
ent factual situation in the instant proceeding and that 
they do not hold that appellant was entitled to oral argu¬ 
ment in this case. 

In the two cases cited as controlling, appellants were 
existing licensees protesting the Commision’s grant, with¬ 
out hearing, of construction permits for stations to operate 
on the same frequencies as were assigned to them. Section 
312(b) of the Communications Act of 1934 provides tjiat 
an existing station’s license may be modified only after 
a hearing. Appellants each filed a petition for reconsid¬ 
eration of the Commision’s action in their case, as provided 
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by Section 405 of the Communications Act of 1934, setting 
forth therein facts which they alleged showed that they 
were entitled to a hearing. These petitions were denied by 
the Commission without granting appellants an opportu¬ 
nity for oral argument thereon. This Court held that 
appellants could not be deprived of the statutory right to 
a hearing, and, since they had proceeded in conformance 
with the statutory remedy provided in Section 405, they 
were entitled to an oral argument on the petitions for re¬ 
consideration. The significant factor in those cases was 
that appellants possessed a statutory right to a hearing, 
and, unless it were afforded at the time requested, they 
would be forever deprived of this right. 

In the instant case, however, appellant has no statutory 
right to an oral argument on his petition to reopen the 
record. Moreover, appellant was not even proceeding in 
accordance with the statutory remedy provided in Section 
405. Therefore, appellant’s petition was directed to the 
general power of the Commission to grant or deny oral 
argument as a matter of discretion. Unlike the Wilson or 
WJR cases, therefore, since no statutory right of appel¬ 
lant is invoked, it follows that no hearing is required by 
due process. The Supreme Court has clearly held that no 
such right accrues to a party filing a petition for rehearing: 

“One of the grounds of resistance to’administrative 
orders throughout federal experience with the admin¬ 
istrative process has been the claims of private liti¬ 
gants to be entitled to rehearings to bring the record 
up to date and meanwhile to stall the enforcement of 
the administrative order. Administrative considera¬ 
tion of evidence—particularly where the evidence is 
taken by an examiner, his report submitted to the 
parties, and a hearing held on their exceptions to it— 
always creates a gap between the time the record is 
closed and the time the administrative decision is pro¬ 
mulgated. This is especially true if the issues are diffi¬ 
cult, the evidence intricate, and the consideration of 
the case deliberate and careful. If upon the coming 
down of the order litigants might demand rehearings 
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as a matter of law because some new circumstance has 
arisen, some new trend has been observed, or sj)me 
new fact discovered, there would be little hope that 
the administrative process could ever be consummated 
in an order that would not be subject to reopening. 
It has been almost a rule of necessity that rehearings 
were not matters of right but were pleas to discretion. 
And likewise it has been considered that the discretion 
to be invoked was that of the body making the order, 
and not that of a reviewing body. ’ ’ Interstate Com¬ 
merce Commission v. Jersey City, supra at 514-51$. 

Appellant had a statutory right to a hearing before his 
application for renewal of license could be denied, The 
material fact in the instant case, which distinguishes it 
from the Wilson and WJR cases, is that appellant received 
the hearing required by statute. The cases, therefore, hre 
complete opposites. In the instant case, appellant, a^ter 
his statutory right to a hearing had been fully complied 
with, asked for an additional hearing on a matter addressed 
solely to the discretion of the Commission. Whether or hot 
a party has been deprived of a fair hearing in any parti¬ 
cular case is to be determined by looking at the proceedings 
as a whole. Due process does not require that any parti¬ 
cular procedure be followed, and it is essential only that a 
party receive a full and fair hearing at some stage of the 
proceedings before the decision becomes final: 

i 

“We think no substantial question of due process is 
presented. The requirements imposed by that guar¬ 
anty are not technical, nor is any particular form! of 
procedure necessary. Morgan v. United States, 598 
U. S. 468, 481, 56 S. Ct. 906, 912, 80 L. Ed. 1288. ‘The 
demands of due process do not require a hearing, at the 
initial stage or at any particular point or at more 
than one point in an administrative proceeding so loing 
as the requisite hearing is held before the final order 
becomes effective. * ” Inland Empire District Coun¬ 
cil, Lumber and Sawmill Workers Union v. Millis, 3j25 
U. S. 697, 710 (1945), rehearing denied, 326 U. S. 603 
(1945). 
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It is also significant to note that in all cases cited hereto¬ 
fore, where the denial of a petition for rehearing was ap¬ 
pealed as a deprivation of due process, in not a single 
instance did the agency in question grant an oral hearing 
on the petition nor did the courts ever comment that due 
process required such a hearing. Interstate Commerce 
Commission v. Jersey City, swpra; United States v. Pierce 
Auto Freight Lines, supra; United States v. Northern Pac. 
Ry., supra; United States ex rel Maine Potato Growers & 
Shippers’ Ass’n. v. Interstate Commerce Commission, 
supra. 

It is submitted, therefore, that (a) intervenor’s alleged 
violation of Section 310(b) of the Communications Act 
is not material to this appeal, and appellant was not ag¬ 
grieved by the Commission’s refusal to consider it; and 
(b) since due process does not require a hearing prior to a 
decision on a petition to reopen the record, the Commis¬ 
sion’s decision denying appellant’s second petition to re¬ 
open the record was fully justified and was not an abuse of 
discretion or a denial of due process. 

5. The Commission’s Conclusion That Appellant Is Not 
Qualified to Receive a Renewal of His License Is Fully 
Warranted by Evidence in the Record, and There Was No 
Necessity for Conclusions as to Appellant’s Other Qualifi¬ 
cations or a Comparative Consideration of the Qualifica¬ 
tions of Appellant and Intervenor. 

Appellant argues at length that the evidence before the 
Commission in this case does not justify the conclusion that 
he was unfit to be a licensee of a radio station. The Com¬ 
mission, in its decision, made numerous findings of fact con¬ 
cerning appellant’s violations of its Rules and Regulations, 
and in many instances appellant conceded that the viola¬ 
tions occurred. (Appellant’s Brief, 35). Appellant chal¬ 
lenges only the Conclusion that the Commission made 
from these findings and claims that much of the evidence 
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explaining the numerous violations was not considered. 
However, this Court cannot conduct a trial de novo to 
determine whether it would decide the case in the saime 
way. It is bound to affirm if it finds that the Commission’s 
decision is supported by substantial evidence. The Su¬ 
preme Court has stated this principle as follows: 

“So long as there is warrant in the record for the 
judgment of the expert body, it must stand. . . . Hav¬ 
ing found that the record permitted the Commission 
to draw the conclusion that it did, a court travels [be¬ 
yond its province to express concurrence therewith 
as an original question. ‘The judicial function is ex¬ 
hausted when there is found to be a rational basis for 
the conclusions approved by the administrative 
body/ ” Rochester Telephone Corporation v. United 
States, 307 U. S. 125, 146 (1939). See also Federal 
Radio Commission v. Nelson Bros. B. & N. Co., 289 
U. S. 266, 277 (1933), rehearing denied, 292 U. S. $13 
(1934). 

i 

This Court has applied the same rule in the face of con¬ 
tentions similar to those advanced by appellant: 

| 

“Moreover, we are unable to accept appellant’s con¬ 
tention that the findings of the Commission are 
arbitrary and capricious. It is true that the evidence 
is susceptible of other conclusions than those dra^vn 
from it by the Commission; but that is not deter¬ 
minative. Neither is it material that this court might 
have arrived at other conclusions.” Yamk.ee Network, 
Inc. v. Federal Communications Commission, 71 App. 
D. C. 11, 25, 107 F. (2d) 212, 226 (1939). 

Appellant also denies that violations of the Commis¬ 
sion’s technical rules is a sufficient basis for the denial. 
This Court has already determined that repeated violations 
of the technical rules of the Commission fully justify that 
body’s action in refusing to renew a station’s license. In 
Greater Kampeska Radio Corporation v. Federal Copv- 
munications Commission, 71 App. D. C. 117, 108 F. (|2) 
5 (1939), appellant therein conceded that the techni<pal 
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violations had occurred but denied that they constituted a 
proper basis for the Commission’s decision denying its 
renewal application. Appellant further argued that there 
was a great need for broadcasting service in its area and 
that no question had been raised as to the adequacy of its 
present site and equipment. This Court, in commenting on 
the technical rules, stated, “Regulations such as those 
which were frequently violated by appellant are vitally es¬ 
sential to maintenance of adequate radio service and recep¬ 
tion.” Id. at 119, 108 F. (2d) at 7. It concluded, with 
reference to appellant’s other arguments, that: 

“These are no doubt important considerations, to 
be weighed by the Commission in making its deter¬ 
mination. But other considerations are important 
also, including the willingness and ability of the 
licensee to comply with the law and with the rules and 
regulations prescribed by the Commission; in order 
to guarantee so far as possible a wholesome policy 
in management and operation. ’ ’ Ibid. 

Two other Commission denials of applications for re¬ 
newal of licenses have been affirmed where the violation 
of technical rules was one of several violations. Boston 
Broadcasting Co. v. Federal Radio Commission, 62 App. 
D. C. 299, 67 F. (2d) 505 (1933), cert, denied, 290 U. S. 679 
(1933); Riker v. Federal Radio Commission, 60 App. D. C. 
373, 55 F. (2d) 535 (1931) 

Appellant also urges that the instant decision was er¬ 
roneous, arbitrary, and capricious because the Commis¬ 
sion failed to weigh his qualifications other than technical. 
The Commission specifically made findings as to the pro¬ 
gram service and financial qualifications of appellant. How¬ 
ever, it did not and is not required to conclude that these 
findings were sufficient to justify a renewal of the license. 
These are merely factors, along with others, that the Com¬ 
mission must consider. The courts cannot weigh each 
criteria and assign a weight thereto which must be adhered 
to by the Commission. Such a contention was adopted 
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by this Court in WOKO, Inc . v. Federal Communications 
Commission, 80 U. S. App. 333, 339, 153 F. (2d) 623, 629 
(1946), wherein, in reversing a Commission decision, it Re¬ 
quired that body to consider the applicant’s programs and 
the adequacy of its technical facilities. The Supreme Court, 
in reversing, specifically considered this principle and Re¬ 
jected it in the following language: 

“ Lastly, and more importantly, the Court of Ap¬ 
peals suggested that in order to justify refusal to Re¬ 
new, the Commission should have made findings with 
respect to the quality of the station’s service in tjhe 
past and its equipment for good service in the future. 
Evidence of the station’s adequate service was intro¬ 
duced at the hearing. • • • 

“We cannot say that the Commission is required 
as a matter of law to grant a license on a deliberately 
false application even if the falsity were not of this 
duration and character, nor can we say that refusal 
to renew the license is arbitrary and capricious un4er 
such circumstances. It may very well be that this Sta¬ 
tion has established such a standard of public service 
that the Commission would be justified in considering 
that its deception was not a matter that affected its 
qualifications to serve the public. But it is the Coin- 
mission, not the courts, which must be satisfied that tjhe 
public interest will be served by renewing the license. 
And the fact that we might not have made the same 
determination on the same facts does not warrant; a 
substitution of judicial for administrative discretion 
• since Congress has confided the problem to the latteR.” 
Federal Communications Commission v. WOKO, Inc., 
329 U. S. 223, 228-229 (1946). 

Appellant’s final contention is that the Commission erRed 
in failing to give comparative consideration to appellant’s 
and intervenor’s qualifications. Such an argument has 
been made to this Court before and specifically rejected. 
In Simmons v. Federal Communications Commission, supra 
at 265, 145 F. (2d) at 579, it was said: 

“We think that public convenience, interest ahd 
necessity clearly require the Commission to deny ap- 

i 

I 
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plications for construction which would menace air 
navigation. It.follows that appellant’s application was 
rightly denied. No formal or direct comparison is 
necessary between an application which must be denied 
and one which may be granted. Relative considera¬ 
tion is meaningless unless there are two applications 
either of which, considered alone, might be granted.” 

It is submitted, therefore, that the Commission’s conclu¬ 
sion that appellant is not qualified to receive a renewal of 
his license is supported by substantial evidence; that it is a 
matter solely for the Commission’s determination whether 
all of appellant’s qualifications justify a grant or a denial 
of his application for renewal of license; and that no com¬ 
parative consideration of appellant’s and intervenor’s 
qualifications is required. 


V 

CONCLUSION 

For the foregoing reasons Intervenor respectfully re¬ 
quests the Court to affirm the Commission’s Decision and 
to dismiss this appeal. 

Respectfully submitted, 

Vincent B. Welch 
Robert L. Heald 

Attorneys for Intervenor 

Ericson Building 

710 Fourteenth Street, N. W. 

Washington 5, D. C. 

December 10,1948 
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STATUTES AND RULES INVOLVED 

Communications Act of 1934, as amended, 

48 Stat. 1064 (1934), 47 U. S. C. 151 (1948) 

Section 312(b): 

Any station license hereafter granted under the provi¬ 
sions of this Act or the construction permit required hereby 
IB — WELCH — 7483 — —Echols 

and hereafter issued, may be modified by the Commission 
either for a limited time or for the duration of the term 
thereof, if in the judgment of the Commission such action 
will promote the public interest, convenience, and necessity, 
or the provisions of this Act or of any treaty ratified by the 
United States will be more fully complied with: Provided , 
however, That no such order of modification shall become 
final until the holder of such outstanding license or permit 
shall have been notified in writing of the proposed action 
and the grounds or reasons therefor and shall have been 
given reasonable opportunity to show cause why such an 
order of modification should not issue. 

Rules and Regulations of the Federal Communications 

Commission 

Section 1.743: 

Time for filing motions.—No such motion, petition, or 
other matter presented shall be called, considered, or de¬ 
termined in the absence of consent by all parties unless the 
same shall have been on file, accompanied by proof of serv¬ 
ice upon all interested parties with the Commission for a 
period of 4 days. 

Section 1.744: 

Oppositions; right to be heard.—During the time speci¬ 
fied in section 1.743, any party in interest shall have the 
right to file an opposition thereto. Parties filing opposi¬ 
tions shall have the right to be heard on the day designated 



for hearing of the motion, petition, or other matter against 
which the opposition is directed. Any party desiring i to 
waive oral argument on any motion, or opposition thereto, 
may indicate such desire by an appropriate notation or by 
a statement to that effect upon the call of the docket, iln 
case oral argument is waived by any party, such motion or 
opposition shall be considered together with any memoran¬ 
dum or briefs which may be filed in support thereof; and the 
waiving of oral argument by any party shall not preclude 
the holding of oral argument by any other party desiring 
same. 

Section 1.764: 

Number of copies.—Unless otherwise specifically pro¬ 
vided, an original and 14 copies of all petitions, motions, 
pleadings, briefs and other documents required or permit¬ 
ted to be filed under these rules shall be furnished the Coin¬ 
mission, and one extra copy for each party to the proceed¬ 
ing when service is made by the Commission. 

I 

Section 1.765: 

Subscription and verification.—All petitions, motiohs, 
pleadings, briefs, and other documents filed by any party 
represented by an attorney, shall be signed by at least one 
attorney of record in his individual name, whose address 
shall be stated. A party who is not represented by an at¬ 
torney shall sign and verify the document and state his 
address. Except when otherwise specifically provided by 
rule or statute, documents signed by the attorney for|a 
party need not be verified or accompanied by affidavit. The 
signature of an attorney constitutes a certificate by hini 
that he has read the document; that to the best of his 
knowledge, information, and belief there is good ground 
to support it; and that it is not interposed for delay. Ifj a 
document is not signed or is signed with intent to defeat the 
purpose of this section, it may be stricken as sham and 
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false and the matter may proceed as though the document 
had not been filed. For a willful violation of this rule an 
attorney may be subjected to appropriate disciplinary ac¬ 
tion. Similar action may be taken if scandalous or inde¬ 
cent matter is inserted. 

Section 1.811: 

Continuances and extensions.—Continuances in respect to 
any proceeding or hearing pending before the Commission 
and extensions of time for making any filing or performing 
any act required or allowed to be done within a specified 
time may be granted upon motion for good cause shown, 
except where the time for performance or filing is limited 
by statute. 

Section 1.813: 

Motions involving delay.—Requests for continuance shall 
show diligence by the moving party and shall be made at 
such time and in such manner as to avoid unnecessary hard- ■ 
ship or expense to the parties to the proceeding. 

Section 1.894: 

Time for filing.—Petitions for rehearing shall be filed 
within 20 days after the date on which public notice is 
given of the order or action complained of. The Commis¬ 
sion for good cause shown may grant an extension of time 
within which to file such petition for rehearing with respect 
to matters arising under title II of the Communications Act. 


APPEARANCE BLANK 

604 Federal Communications Commission 
Oct 1 1946 Office of Secretary 


Appearance Blank 
Federal Communications Commission 


Docket No. 6529 


In the Matter of 
Charles C. Carlson (WJBW) 

New Orleans, La. 

For Renewal of License 

Appearance 

The record will show the entry of my appearance as 
counsel for Applicant in the above-entitled matter. 

| 

Ben S. Fisher, 

Charles V. Wayland, 

Charles F. Duvall, 

John P. Southmayd, 

His Attorneys. 

By Ben S. Fisher 
(Attorney) 

Address: 902 Earle Bldg. 

Washington 4, D. C. 

Dated: October 1,1946. 

1304 Federal Communication Commission 
Dec 30 1947 Office of Secretary 

Before the \ 

Federal Communications Commission 
Washington, D. C. 

Docket No. 6529 
File No. BR-444 
In re Applications of: 

Charles C. Carlson (WJBW) 

New Orleans, Louisiana 
For Renewal of License 
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Docket No. 7870 
File No. BP-5271 
Mrs. Louise C. Carlson 
New Orleans, Louisiana 
For Construction Permit 

Exceptions and Request for Oral Argument 

• • • • 

1310 II. Request for Oral Argument 

Oral argument upon the Proposed Decision of the 
Commission and the Exceptions thereto is hereby re¬ 
quested. 

Respectfully submitted, 

Charles C. Carlson 
Fisher, Wayland, Duvall & Southmayd, 

His Attorneys. 

Ben S. Fisher 

Address: 

902 Warner Bldg. 

Washington 4, D. C. 

Of Counsel: 

Maurice B. Gatlin, Esq. 

429 Canal Bank Bldg. 

New Orleans 12, La. 

Dated: December 30,1947. 

621 The Presiding Officer: Are there any preliminary 
statements to be made by either of the counsel? 

• • • * 

Mr. Fisher: Applicant is ready. We will call 
Mr. Carlson as our first witness. 


623 
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J. L Daspit f 

a witness called on behalf of the applicant and, hav¬ 
ing been first dnly sworn, was examined and testified as 
follows: ! 


Direct Examination 

; 

By Mr. Gatlin: 

Q Mr. Daspit, you have been employed by Mr. Carlson, 
the applicant in this case in a consultative capacity in radio 

station WJBW, New Orleans? A I have. 

• • • • 

i 

560 J. I. Daspit, j 

• • • • 

Further Direct Examination 

By Mr. Gatlin: j 

Mr. Daspit, now, your working agreement with 

561 Mr. Carlson at this time is simply to put this station 
and equipment in first class engineering condition $o 

far as that can be done with the material available on the 
market, is that correct? A That is right More specifi¬ 
cally, in the words of our agreement, I am supposed to ad¬ 
just his station to good operating conditions and good op¬ 
erating engineering standards. 

Q Now, so far as the future is concerned, as long as 
you are available as consulting engineer, you will work with 
Mr. Carlson when he requires your services, is that right? 
A That is right. As long as I am available, I will be glad 
to help Mr. Carlson keep his station in adjustment 


Charles C. Carlson 


i 

i 


was called as a witness in his own behalf and, having been 
duly sworn, was examined and testified as follows: 



669 Cross-Examination 

• • « • 

740 Q Didn’t you have a man by the name of Mr. 
Daspit? A Yes, sir. 

Q How long a period of time? A We had him do 
some repairs on the modulation monitor and on the trans¬ 
mitter and run some curves. Yes, sir. 

Q How long did Mr. Daspit remain with you? A For 
several months, until he was called back to Boston to his 
profession. He was an instructor up there at one of the 
universities. 

741 Q It was sometime in the early part of 1944? A 
I think it was. 

Q After he left, did you make any effort to obtain the 
services of a consulting engineer? A No, we hadn’t any 
consulting engineer. We had our own men. There were 
different men who didn’t have licenses as consulting engi¬ 
neers, but they were pretty well recommended and pretty 
well versed in their field. Mr. Ewing engaged a Davidson, 
who was supposed to be an engineer. 

Q Did you ever have a consulting engineer inspect the 
station equipment after Mr. Daspit had severed his con¬ 
nections with you? A I didn’t, no. Mr. Ewing had Da¬ 
vidson there. 

Q Is Mr. Davidson a consulting engineer? A I don’t 
think he is recognized as a consulting engineer. No, sir. 

Q Then the answer is that you did not have a consult¬ 
ing engineer to check the equipment after Mr. Daspit had 
severed his connections with your statement? A No, sir, 
I did not. 




